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Introduction

Avoiding payment of maintenance support (which mainly involves child mainten-
ance — Chelstowska 2016) is an example of what is known as family crime, domes-
tic violence, and domestic abuse - especially economic abuse and the concept of
coercive control (Stark 2007). Money, support, and contributions to the mainten-
ance or care of a family member can be used as a method of control or a kind of
interpersonal abuse in an intimate relationship, especially after the breakup of an
intimate relationship with joint minor children.

Historically, this ‘family crime’ was largely ignored within criminology and the
criminal justice system as a ‘private matters’ (Saraga and Muncie 2001). The change
was initiated by women’s emancipation, followed by feminist movements assert-
ing that ‘private is political’ and demanding that private matters become public.
Attention was paid first to physical domestic violence, physical abuse of children,
then sexual abuse, and elder abuse, and later to psychological and emotional viol-
ence such as stalking. All these issues are currently the subject of many analyses
and discussions in criminology. Domestic abuse and violence against women are
presented as the result, element, and confirmation of systemic inequalities between
women and men and the discrimination of women in society, not merely as an
individual aberration or a feature of dysfunctional families (Grzyb 2020). Thus, the
need to criminalise these behaviours and for the justice system to take them seri-
ously is no longer under discussion.

It is a bit different in the case of economic abuse of an intimate partner that
does not include typical physical force. This type of violence is included, for
example, in the definition of violence against women and domestic violence in
the Council of Europe Convention on preventing and combating violence against
women and domestic violence (Istanbul Convention 2011), but not in the WHO
definition of violence (Krug et al. 2002). Economic abuse among intimate partners
fits well within the concept of coercive control, which includes behaviour towards
an intimate partner that jeopardises their rights and liberties, but does not neces-
sarily cause physical injuries. Coercive control is defined as a new form of gender-
-based violence situated next to physical violence, a means of subordinating women
to men’s power and exercising male privilege (Stark 2007).

In the field of family crime and family abuse research in criminology, a lot of
attention is paid to physical violence, much less to psychological abuse, and practic-
ally none to economic abuse (Chelstowska and Nizynska 2015). The same applies
to the problem of the offence of not paying maintenance, despite its presence in
almost all national penal codes (certainly European ones). This problem is very
broad, affecting many issues such as family crises, divorces, separations, ex-partner
relationships, abandonment of children, child neglect, offences related to the viola-
tion of an order from a court or other institution, etc. Important questions arise —
is child support, for example, not paid with an intention to harm (an important
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element of violence and abuse) and, if yes, who is the target of this violence, the
child or the ex-partner?

Additionally, the most critical issue, in fact, is whether we define it as a crim-
inal or a social problem. If we consider that the most important is to provide an
adequate livelihood, maintenance, or support to those who need it, e.g. children,
then we may decide that it is not so important to punish those who avoid taking
care of their children, but to provide support by the state.

This paper examines the changes the offence of non-payment of maintenance
was subject to in the course of socio-political transformation in Poland. It is com-
posed of four parts. The first one briefly analyses changes in provisions of the law
penalising the offence of non-payment of maintenance in Polish penal codes since
World War II. The second part presents general statistical data of this offence over
the longest possible timeframe. The third one adds to this analysis data on the
‘second demographic transition” in Poland in regards to non-payment of mainten-
ance. The fourth part presents criminological research on social attitudes towards
and characteristics of perpetrators and proceedings of offences of non-payment of
maintenance in Poland before and after political transformation.

1. Offence of non-payment of maintenance in Polish penal
codes

Avoiding payment of maintenance support is one of main articles in the section
‘Crimes against the family’ in the Polish Penal Code, next to the crime of abusing
a close relation and neglecting a child.

This behaviour was first criminalised in Poland before the Second World War,
in the Polish Penal Code of 1932, Article 201. This provision provided criminal liab-
ility of malicious evasion of the obligation to provide maintenance support for
a close relation which leads to misery (the inability to meet the most basic needs
of food, clothing, housing, etc.) or to the need to rely on support from others. Pro-
secution of the offence was at the request of the victim. The justification for this
criminalisation was the statement that the obligation to pay maintenance is on the
family rather than the whole of society, but society cannot ignore the problem of
neglecting to fulfil this obligation. The extent of criminalisation was limited to only
intentional and malicious behaviour. After the Second World War, in the begin-
ning of the communist era, this provision of the article was preserved — until the
introduction of the new Penal Code of 1969. In the Penal Code of 1969, in place of
Article 201 from the Penal Code of 1932 Article 186 was introduced with the fol-
lowing, rather similar, content: “‘Whoever persistently refuses to comply with his
obligation under the Act to provide for the maintenance of a child, parents, or
other close relation and thereby exposes him or her to the inability to meet basic
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needs is subject to imprisonment of up to 3 years. Therefore, the only changes were
the replacing the word ‘maliciously’ with the word ‘persistently’ and the concept of
‘misery’ with the concept of not satisfying ‘basic needs, which led to the criminal-
isation of this behaviour being extended. In 1975 another amendment changed the
form of prosecution to ex officio (Jodlowski 2017).

In 1998 the newest Polish Penal Code of 1997 was introduced, with a provi-
sion — Article 209 — which was very similar to Article 186 from the Penal Code
of 1969. The changes include a return to prosecution at the request of the victim,
except in cases of payment of benefits from the alimony fund, and replacement of
the words ‘obligation to provide maintenance’ (‘obowigzku tozenia na utrzymanie’)
with words ‘obligation to care by neglecting maintenance support (‘obowigzku
opieki przez nietozenie na utrzymanie’). The maximum penalty for this offence in
the new Penal Code was reduced from 3 to 2 years’ imprisonment. Since the intro-
duction of the new Penal Code, this article has been amended several times, gener-
ally in relation to the list of entities that may apply for prosecution and the specific-
ation of situations in which prosecution may take place ex officio.

The last amendment to the Polish Penal Code - of 23 March 2017 - introduced
a radical change to Article 209 which expanded the scope of criminalisation of
this type of behaviour significantly. After that amendment, the offence covered in
Article 209 §1 is expressed as the perpetrator evading their obligation to carry out
maintenance payments specified as the amount (monetary) which is equivalent to
at least three periodic (monthly) benefits. Article 209 §1a established an aggrav-
ated type of non-payment offence. A stricter liability is imposed on those who, by
failing to comply with maintenance obligations under §1, expose the beneficiary to
an inability to meet their basic needs. Prosecution of this offence is at the request
of the victim, social welfare body, or the entity taking action against the mainten-
ance debtor. If the victim has been granted adequate family benefits or cash bene-
fits paid in the event of ineffective enforcement of maintenance, prosecution of the
offence is ex officio. Paragraphs 4 and 5 introduced the principle of not punishing
the perpetrator if he or she, in general, pays all maintenance in full. The subject of
this crime is the right to material security for people who cannot support them-
selves, and the right to dignified living conditions - to provide material support for
persons entitled to maintenance (Lachowski 2018; Mozgawa 2019).

Thus, the current provision of Article 209 defines the basic type of offence for
non-payment of maintenance as a failure to comply with maintenance obligations,
regardless of the consequences that this behaviour may entail for the victim (e.g.
in the form of misery — as was the case under the Penal Code of 1932, or exposing
the victim to the inability to satisfy basic needs - as is the case in the Penal Code
of 1969 and the previous legal status of the Penal Code of 1997) or whether it is of
a malicious or persistent nature. This raises the question of the main goal of crim-
inalising this behaviour after the amendment. Is it still a fundamental threat to an
important, legally protected interest, in this case, the interest of family well-being
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and the duty of care? Or is it just an inability to fulfil a contractual obligation -
non-compliance with the maintenance obligations (which may be considered con-
trary to Art. 1 of Protocol No. 4 to the Convention for the Protection of Human
Rights and Fundamental Freedoms)?

To sum up, instead of one type of offence, two were introduced - the basic one
and the aggravated type, the latter of which covering situations where not paying
maintenance leads to serious deprivation for the victim. As a result, the old type
became the aggravated one and the new basic type was introduced. Thus, it was
not an example of tightening criminal law, but of extending the scope of crimin-
alisation — the creation of a new, less serious crime. Two main purposes for these
changes were introduced: improving the economic situation of families for which
maintenance should be paid - by increasing the efficiency of enforcement of main-
tenance payments from people avoiding this obligation - and eliminating this
behaviour - by deterring potential perpetrators of this crime. Another aim was to
simplify the proceedings. According to the legislature, the previous wording of this
provision caused numerous difficulties related not only to the various interpreta-
tions of the term ‘persistence’ (long-term, repetitive behaviour, characterised by
bad will), but also to the obligation to prove the existence of a relationship between
the fact of persistent failure to pay maintenance and exposure leading to serious
deprivation of the victim’s needs.

In studies of Polish criminal law, there was a very intense discussion continu-
ing for many years on the criminalisation and decriminalisation of non-pay-
ment of maintenance. It was said that the current provision is ineffective and often
irrational due to the increasing inability to fulfil this obligation in the future, and
that it should not be the subject of criminal law, but rather of family or civil law
(Kotakowska-Przelomiec 1989; Ratajczak 1980; Siwik 1974). Therefore, it has been
claimed that these offences should not be punished by imprisonment (Warylewski
2012: 1035). However, non-custodial and community sanctions such as fines or
community service are not good either, because they reduce the perpetrator’s
earning potential. Imprisonment would only be effective if all prisoners were effect-
ively employed and paid (Siwik 2016).

In short, non-payment of maintenance was not a top priority of the police, the
criminal justice system, or even criminologists, but it has always been a significant
part of all registered and punished crimes in Poland. It is interesting to show how
changes to the provisions of the Criminal Code have affected the statistical picture
of non-payment offences in Poland and to what extent they were able to achieve
the goals set for them.
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2. Statistical overview of offences of non-payment of
maintenance in Poland

The number of registered offences of non-payment of maintenance was published
in Polish statistical yearbooks from 1965 to 1997. To a greater extent, the statistics
present the number (and gender) of people convicted of this crime from 1959 to
the present. In addition, some of these yearbooks also contain other selected data
on this phenomenon, such as the number of suspects broken down by gender and
age group (1970-1975) or the number of convicted people according to the length
of prison sentence (1995).

Looking at the number of non-payment of maintenance offences in reference
to the total number of crimes nationwide and the number of inhabitants in the cor-
responding years (crime rates), one can distinguish several periods (Table 1 and
Figure 1). From 1965 to 1989, that is, the last 25 years before the political transform-
ation, there was a period of rather stable total crime rate (with the exception of
a slight decrease in the seventies and an increase in the eighties) and a rather stable
number of non-payment offences (with the exception of two increases — in the late
seventies, probably related to the change in the way this offence was prosecuted -
and late in the eighties, divided by a decline in the early eighties).

Figure 1. Crime rates (total crime and non-payment of maintenance offences) in
Poland
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Sources: Siemaszko, Gruszczynska and Marczewski 2015, Polish Statistical Yearbooks,
Polish Police data.
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After the political transformation, we can observe a significant increase in the
number of non-payment of maintenance offences, similar to the general rise in
the number of crimes in Poland. Then, despite the continuing increase in crime,
the number of non-payment of maintenance offences started to fall in 2001. The
huge decrease in 2004 was due to a change in the welfare system which led to less
reporting of such crimes: the Alimony Fund was closed on 1 May 2004 with the
introduction of the Act on Family Benefits. This fund was restored in July 2008. At
the same time, the list of entities that may apply for prosecution was extended to
social welfare entities and authorities taking action against maintenance debtors;
this resulted in a rise of reporting non-payment of maintenance offences since that
year.

The last significant (fourfold) increase in the number of non-payment of main-
tenance offences was caused by the above-mentioned last change to the provision
of the corresponding Article of the Penal Code from 2017. In 2018, non-payment
of maintenance offences covered 9.2% of all crime in Poland; in 2016 it was 1.3%
(more or less the average level for the 2000s), and before 1989 it was approximately
3%. What should be emphasised is that introducing new penal codes in 1969 and
1997 (with insignificant changes to the corresponding article) had no effect on the
number of these offences.

As mentioned above, conviction data for offences of non-payment of mainten-
ance have been available since 1956. On average, the number of people convicted
for non-payment accounts for about 70% of the number of all related crimes re-
gistered (Table 2). This quite high proportion (especially compared to the proportion
of the total convictions and the total number of crimes, which was about 33% on
average) is connected to the fact that the identity of all maintenance offenders are
known to the victims and law enforcement authorities. This is also one of the main
reasons maintenance offences covered a greater part of all convictions, especially
in times when that figure was lower, such as just before and just after the political
transformation. The number of convictions of this crime is not affected much by the
efficiency of law enforcement agencies in detecting the crime, so in times of organi-
sational turmoil the decrease was not as significant as that of other crime.

The number of people convicted for avoiding payment of maintenance under-
went similar changes as described for the number of offences. Additionally, the
period of 1956-1964 was a time of large, difficult-to-explain fluctuation in the total
number of convictions and the number of those convicted for non-payment. In
addition, data from 1974 and 1977 were affected by two general amnesties.

In 2018, people convicted for non-payment of maintenance comprised 15.3%
of all people sentenced in Poland; in 2016 it was 3.4% (as with the police data, it
was average for the 2000s); before and after 1989 it was approx. 9%.
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Table 2. Convictions for non-payment of maintenance in Poland

Total number Convictions Total number Convictions
Year of people R Year of people e
convicted pa?fment of convicted payment of
maintenance maintenance
1956 135,743 4,466 1988 137,159 12,840
1957 176,697 5,287 1989 93,373 8,452
1958 257,004 5,470 1990 106,464 7,563
1959 280,761 4,206 1991 152,333 12,464
1960 301,927 4,999 1992 160,703 15,322
1961 328,490 6,250 1993 171,622 16,161
1962 298,090 6,436 1994 185,065 16,321
1963 271,545 6,124 1995 195,455 15,386
1964 191,933 4,865 1996 227,731 19,524
1965 222,323 7,303 1997 210,600 19,129
1966 248,447 7,876 1998 219,064 20,677
1967 231,786 7,461 1999 207,607 19,455
1968 220,520 7,108 2000 222,815 20,984
1969 150,668 5,602 2001 315,013 20,527
1970 166,049 9,349 2002 365,326 17,361
1971 197,334 9,931 2003 415,933 17,700
1972 169,321 9,686 2004 513,410 18,065
1973 152,176 8,060 2005 504,281 10,946
1974 147,469 7,598 2006 462,937 7,870
1975 161,286 8,348 2007 426,377 8,922
1976 159,363 8,733 2008 420,729 9,960
1977 137,847 7,634 2009 415,272 12,139
1978 157,463 10,785 2010 432,891 17,910
1979 153,026 11,491 2011 423,464 16,138
1980 151,958 11,107 2012 408,107 12,271
1981 126,403 9,588 2013 353,208 13,911
1982 148,456 9,103 2014 293,852 12,967
1983 141,768 7,689 2015 260,034 10,746
1984 125,132 7,137 2016 289,512 9,744
1985 149,414 12,535 2017 241,436 7,711
1986 153,037 11,967 2018 275,768 42,220
1987 166,753 13,788

Sources: Polish Statistical Yearbooks, Polish Ministry of Justice data.
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Despite the availability of these quite long-term data, more specific, compar-
able statistical data is hard to come by, concerning, for example, the socio-demo-
graphic characteristics of perpetrators. To compare such characteristics from
before and after the political transformation in Poland, the author had to use the
data of both suspects and people convicted (Table 3). Offenders of non-payment of
maintenance are almost exclusively male. There has been a very slight increase in
the percentage of female perpetrators — from less than 2% to less than 4%. As for
age, there were no significant differences between the four time-points under con-
sideration — in most cases the offenders were between 30 and 49 years old.

Table 3. Gender and age of non-payment of maintenance perpetrators

Year 1970 2000 2016 2018
Suspects - total N 12,262 28,742 - -
N 11,834 27,765 - -
Suspects - men
% 96.5% 96.6% - -
Convicted - total N 9,349 20984 9,744 42,220
N 9,189 20423 9,436 40,449
Convicted - men
% 98.3% 97.3% 96.8% 95.8%

Perpetrators: 1970, 2000 - suspects

2016, 2018 - convicted 12,262 28,742 9,744 42,220

Up to 17 years N 21 2 0 0
N 51 87 169 464
17-20 years
% 0.4% 0.3% 1.7% 1.1%
N 624 845 766 2378
21-24 years
% 5.1% 2.9% 7.9% 5.6%
N 2071 2912 1719 6747
25-29 years
% 16.9% 10.1% 17.6% 16.0%
N 8,967 22,384 6,549 29,861
30-49 years
% 73.1% 77.9% 67.2% 70.7%
N 482 2,512 539 2,764
50+ years
% 3.9% 8.7% 5.5% 6.5%
Unidentified N 46 0 2 4

Sources: Polish Statistical Yearbooks, Polish Ministry of Justice data.

We can also look at a different source of statistics for this offence for a very
interesting three years (2016-2018). The aforementioned amendment to the Penal
Code from 23 March 2017 came into force in mid-2017. Since then there has been
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a huge, unprecedented increase in the numbers of reported crimes, incoming cases
to prosecutors’ offices (including police cases) people sentenced, and people sen-
tenced to imprisonment (Table 4). In fact, the percentage of custodial sentences are
lower than in previous years, though, and the highest increase was in sentences for
community service.

Table 4. Offences for non-payment of maintenance in Poland, 2016-2018

Year

2016 2017 2018
Cases sent to prosecutors’ offices 27,976 57,596 156,502
Proceedings initiated by prosecutors 18,017 40,797 118,040
Offences registered by the police 9,398 16,885 70,412
Indictmer:::;ﬁ;g;gifi;it‘:(s):csuft(:; sconviction 7957 13,647 59.503
People sentenced (final) 9,744 7,711 42,220

People sentenced to imprisonment (final) 1,381 1,216 4,529

Sources: Polish Police date, Polish Prosecutors Office data, Polish Ministry of Justice data.

3. Demographic transition in Poland related to non-payment of
maintenance

This paper does not claim to describe the whole course of the political transform-
ation in Poland after 1989 and its impact on all criminal policy in Poland. This
topic has been the subject of numerous studies (e.g. Szymanowski 2012; 2018; Wie-
czorek 2006). Here, it is important to point out some aspects of the so-called second
demographic transition, which describes Poland in a period of political transform-
ation, to offences of evading alimony obligation.

The second demographic transition is a process of gradually decreasing birth
and death rates, increasing life expectancy, changing of the cross-section of society,
and a growing proportion of older people. This period is accompanied by cultural
changes, e.g. the more important role of education and careers, postponing the age
of starting a family, falling marriage rates and rising divorce rates. In the sixties
and seventies in Poland, 95% of children were born in wedlock (Domanski 2013:
364-371); in the beginning of the nineties it was 93%-94%, and in 2013 it was 77%
(Stanczak, Stelmach and Urbanowicz 2016: 7).
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There is also no place in this paper to present all of the demographic data or
to describe in detail all aspects of Polish family law and changes to it over the past
few decades, but it should be noted that maintenance orders are issued as part of
divorce judgments or judgments which strictly establish or change a mainten-
ance order. Therefore, it is also worth examining whether and to what extent the
numbers of these cases and decisions have changed.

In Poland, the period of the ‘Polish People’s Republic’ — from the Second World
War to the political transformation in 1989 - was characterised by a rather stable,
high number of marriages and a growing number of divorces (Table 4). It was also
a time of increasing maintenance cases and orders, but — as mentioned above -
a rather stable number of cases and convictions for non-payment of maintenance.
The increase in the number of offences for non-payment of maintenance after the
political transformation in Poland, and especially in 2018, coincides with falling
numbers of cases imposing maintenance orders. This of course requires an in-
depth analysis, but it could nonetheless be concluded that there is probably no
simple relationship between these cases and that changes in non-payment of main-
tenance offences are not the result of demographic transition.

Table 5. Numbers of marriages, divorces, maintenance orders, non-payment of
maintenance offences, and convictions in Poland

IO Convic-
Incoming | Divorce | ing cases Main- | Non-pay- | _.
. . . . tions for
Year | Marriages | divorce judg- on main- | tenance ment
non-pay-
cases ments tenance orders offences
ment
orders
1946 | 282,000 - 8,000 - - - -
1950 | 267,100 - 11,012 - - - -
1960 | 244,900 30,254 14,800 22,888 - - 4,999
1970 | 280,000 59,065 34,600 56,080 - 13,215 9,349
1980 | 307,000 82,380 39,833 102,378 77,404 15,144 11,107
1990 | 255,000 76,421 42,400 313,226 299,182 13,558 7,563
2000 | 211,000 81,993 42,770 220,398 176,728 29,967 20,527
2010 | 228,337 91,400 61,300 135,993 136,175 19,304 17,910
2018 | 192,443 89,200 62,843 80,383 81,081 70,412 42,220

Sources: Polish Statistical Yearbooks, Polish Ministry of Justice data.
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4. Social transition in offences of non-payment of maintenance
in Poland?

The last part of this paper is an attempt to answer the question of whether any
change in social attitudes towards non-payment of maintenance or in the detailed
characteristics of offenders can be observed in Poland before and after political
transformation. Not many surveys were conducted on the topic of non-payment
of maintenance, though two are worth mentioning here - one carried out by Jerzy
Kwasniewski and Andrzej Kojder in 1976 on a sample of Warsaw citizens and
another by Aleksandra Szymanowska in 1993, 1995, and 2006 on representative
samples from around the country. Unfortunately, no similar studies were carried
out in subsequent years. In 1976, 90.5% of respondents strongly condemned non-
payment of maintenance and another 8% somewhat condemned it (Kwasniewski
1983: 57-62). The only behaviours condemned even more were rape, pickpocket-
ing, purse-snatching, and espionage. Even unintentional homicide during a quarrel
and fighting received lower rates of condemnation.

According to Aleksandra Szymanowska’s surveys on a representative sample
of Poles, non-payment of child maintenance after the political transformation was
not one of the most reprehensible behaviours from all crimes and violations of law
(Szymanowska 2008: 64-126). The level of condemnation towards it did not change
significantly from 1993 to 2006. The percentage of the responses which ‘strongly
condemn’ this act was 77% in 1993, 79% in 1995, and 73% in 2006. The level of
general condemnation (both the answers ‘strongly’ and ‘somewhat’ condemn) was
rather stable - 97% in 1993, 95% in 1995, and 96% in 2006; this was also compar-
able to the result from 1976 (98.5%). This may indicate a slight change from uncon-
ditional to conditional (rather) condemnation of this behaviour and not to accept-
ance of it.

Among the most often condemned behaviours were ‘traditional’ crimes: rape,
incest, murder, robbery, kidnapping, sexual exploitation of children, battering,
theft, or destruction of property. Non-payment of maintenance after political trans-
formation was similarly condemned as giving false testimony, using one’s position
to obtain undue benefits, offering a bribe, or assisting a wanted criminal. Interest-
ingly, in the factor analysis carried out by the author, non-payment of child support
did not combine with other behaviours considered in the study, which may suggest
that this crime is assessed differently from the others on the scale of condemna-
tion-non-condemnation and that no group of behaviours would be similarly rated
by the same people.

Another interesting result of the reported study was the very high level of
responses that non-payment of maintenance is a crime for which the state could
decline to adjudicate and instead allow mediation (53.4% of such answers in 2006).
This rate was much higher than in the case of traffic accidents, assault, or theft. The
breakdown for the answers to the question ‘How should courts punish people who
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persistently do not pay their maintenance’ were 17% - courts should not punish
them and the case should be dealt with in civil proceedings; 22% - imprisonment
(suspended or not); and 59% - other punishment. This suggests respondents were
not quite certain of the appropriate reaction to these offences.

To reveal any changes in the criminal justice system’s response to the crime of
non-payment of maintenance and the characteristics of the perpetrators, it is worth
mentioning two courts case-files studies — one carried out by Helena Kotakowska-
-Przelomiec on court cases which ended in 1979 and another one on court cases
ending in 2017-2018 and carried out at the Polish Institute of Justice in 2018 by
Pawel Ostaszewski, Justyna Wtlodarczyk-Madejska and Joanna Klimczak (not
published).

Kotakowska-Przelomiec conducted an examination of 160 case files from
Article 186 of the Penal Code which ended in a single month (March 1979) and were
drawn from the list of 1,196 perpetrators sentenced in that month in all common
courts in Poland (Kolakowska-Przetomiec 1989). The proceedings in question were
initiated by bailiffs (45.2%), the wife/ex-wife/mother of the children of the perpet-
rator (42.5%), and other people (11.9%). The maintenance orders which were unpaid
by the perpetrators were handed down uniformly, approximately 30% for each cat-
egory: 1-2 years before initiating the case, 34 years before, and 5-10 years before.
Maintenance orders which were handed down more than 10 years before the non-
payment case constituted 11.2% of cases. 73% of the non-payment of maintenance
offences were committed in towns, and 27% in villages. Interestingly, due to the very
low reported income of the perpetrators in about half of the cases, the amount of
child maintenance was estimated to be about 50%-90% of their total income.

The maintenance orders of 160 investigated perpetrators were awarded to
263 people. In all cases they were children, while in one case it was the children and
ex-wife of the perpetrator. 34.4% of cases concerned a maintenance order awarded
during the marriage, 20% awarded in the divorce proceedings, 17.5% in judgments
regarding non-marital relationships, and 13.1% together with a paternity case.
38.8% of the debtors had never paid maintenance, 46.9% paid it irregularly from
the very beginning, and 12.5% paid regularly at the beginning. In 53.2% of cases,
due to the insolvency of the perpetrator the entitled individuals received payments
from the Alimony Fund.

Child maintenance orders were awarded as follows: for young children
(0-3 years) — 40%; for pre-schoolers (4-6 years) — 24.6%; for primary-school stu-
dents (7-14 years) — 23%; and for adolescents (15-17 years) — 5.6%. At the time of
initiating the case, the children were usually 7-14 years old (42.5%). The children
typically remained under the care of the mother, very rarely with grandparents or
other relatives. Perpetrators usually did not maintain contact with their children -
only 2.5% were interested in their children and 31.3% showed little interest.

Criminal proceedings of non-payment of maintenance offences were rather
brief — most often they lasted 3-4 months from submitting a notification of a crime
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to filing an indictment. In 36% of cases, the perpetrators were detained pre-trial.
Most of them (72%) admitted their guilt, while 11% denied it.

Kotakowska-Przetomiec pointed out the active role the mother of the children
for whom maintenance was awarded played in the proceedings, and not the active
role of the children. She stated that unpaid child maintenance orders were always
preceded by some conflict in the family. According to the mothers, the conflict was
usually caused by alcohol, a failure to support the family, and the father’s abandon-
ment of the family. According to the father-perpetrators, the wives or children’s
mothers contributed in various ways to the breakup of the families by causing
quarrels, demanding more money than they were able to earn, or mismanaging
the money, also citing interference from distant relations (Kotakowska-Przetomiec
1989: 48-49). The author identified three attitudes of mothers to criminal cases for
non-payment of maintenance:

« mothers who wanted maintenance but not to punish the father of their chil-
dren - they didn't initiate criminal cases themselves, e.g. when they received
money from the Alimony Fund (approx. 12%)

« women in difficult financial situations, who wanted fathers of their children to
return home (approx. 18%)

« women who did not want to forget about the conflict and harm and who wanted
to take revenge and to punish the perpetrator (approx. 60%; Kolakowska-
-Przetomiec 1989: 49-60)

The vast majority (96.3%) of the perpetrators were men. At the time of case
initiation, their ages were as follows: below 25 years — 10%; 25-29 years — 28.7%;
30-34 years — 26.9%; 35-39 years — 19.4%; 40-44 years — 11.3%, 45-49 years —
9.4%; and 50+ years — 5.6%. 48.8% were married, 35.6% divorced, and 13.1% were
single. In 40% of the cases they had 1 child, in 37.5% of cases 2 children, and in
22.5% 3 or more children. They had a low level of education: 56.3% had finished
primary school at most - of whom 12% did not even complete it — 18.7% had
graduated from vocational school, 12.5% from lower secondary school, and only
1 person had graduated from high school. Only 23.7% had permanent work, 49.4%
only did odd jobs, 5% were farmers, and 20% did not work at all. Additionally,
18.1% of the perpetrators were chronically ill and 9.4% also had other maintenance
orders than those from the cases analysed.

Approximately two-thirds (66.3%) of the offenders had been previously sen-
tenced, and one-fourth (25.6%) had been sentenced 3 or more times. Domestic
abuse was the reason for the previous sentence in 11.9% of cases and non-payment
of maintenance covered 27%. Most perpetrators abused alcohol (78%) and only
22% drank alcohol moderately or not at all. Approximately 14% of the offenders
were addicted to alcohol. The author identified five types of perpetrators:

o I-socially and psychophysically degraded (alcohol abusers), 24%
o II - socially degraded (criminals and alcohol abusers), 13%
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o IIT - unstable in life (abandoning family and work, irregular payment of main-
tenance), 22%

o IV - careless (didn't remember, didn’t want to pay), 26%

« V —shiftless (with financial and employment difficulties), 15%

In general, penalties in the period of the Polish People’s Republic were rather
severe. Of the cases analysed by the author, 30.6% ended in imprisonment, 53.3%
in suspended imprisonment, and 14.2% in community service. Not a single fine
was handed down and only 1.9% of cases ended in conditional discontinuance of
proceedings. The prison sentences (both types) were most often 1 year, 1.5 years,
and 2 years in length. Additionally, the courts imposed different obligations on
the majority of offenders: to pay child maintenance (65.7%), to have a paying job
(38.9%), to pay overdue maintenance payments (36%), and to abstain from alcohol
abuse (30.6%).

The author also analysed the sanctions which were imposed on the perpet-
rators of a given type. What was interesting was that the most severe sanctions
were imposed on people from types I and II - repeat offenders and alcoholics -
and the lowest rate of imprisonment was given to type IV offenders - the care-
less — which, paradoxically, could be most reformed by punishment. These kinds
of judgment often raised doubts as to whether it was the right reaction to those
offences. Severe sanction was also imposed on afflicted, often permanently ill
people without a chance to take up a paying job and pay off their obligations, or
people raising other children in desperate financial situations. The results showed
that the only factor important to the courts in sentencing was non-payment for
a certain period of time. Examining the existence of payment options and a negat
-ive attitude towards payment were secondary. This was especially visible in cases
initiated by bailiffs.

Similar data to those from Kotakowska-Przetomiec’s research from 1979 case
files was collected in the course of a research project carried out at the Polish Insti-
tute of Justice in 2018, which examined a total of 211 cases ending in 2017-2018,
including 107 cases of domestic abuse offences (article 207 of the Polish Penal
Code) and 104 cases of non-payment of maintenance offences (article 209 of the
Polish Penal Code). Half of both types of cases were finalised at the stage of pro-
secutors’ proceedings (a decision of discontinuance of the proceedings or a refusal
to initiate proceedings - from 12 randomly drawn district prosecutor’s offices)
and half at the stage of court proceedings (a final conviction - from 12 randomly
drawn district courts). The main subjects of that analysis were the criminal justice
response to such acts and the characteristics of the perpetrators, victims, and the
relationship between them. The data collected (from 104 perpetrators) are largely
comparable to those from 1979 analysed by Kolakowska-Przetomiec (160 perpet-
rators), and they are worth noting because they are the most recent and have not
been previously published.



Transition in offences of not paying maintenance in Poland 201

Eighty-five percent of those cases were related to acts committed before the
middle of 2017, that is, before the last amendment discussed above came into force.
The length of the pre-trial proceedings — as with those in 1979 — were rather short: up
to 1 month in 18.3% of cases; 1-2 months in 26.9%; 2—-3 months in 20.2%; 3—4 months
in 15.4%; and 5 months or more in 19.2%. The length of court proceedings (regard-
ing 52 cases) was up to 1 month in 44.2% of cases; 1-2 months in 25%; 2-3 months in
11.5%; 3-4 months in 7.7%; and 5 months or more in 11.5%. The crime of non-pay-
ment of maintenance was reported by the victim in 16.3% of cases; a social assistance
body in 26% of cases; an authority taking action against the maintenance debtor in
54.8%; and by bailiffs in 2.9%. Therefore, one should note the significant change in
the structure of entities reporting the crime: individuals entitled to maintenance are
currently in the definite minority, and the authorities responsible for payments from
the Alimony Fund, which initiate these proceedings ex officio, prevail.

The proceedings under study ended in a refusal to initiate in 16.3% of cases;
in a decision to discontinue the preparatory proceedings in 33.7%; and in convic-
tion in 50% of cases. The reasons for refusing to initiate or discontinuing proceed-
ings were mainly ‘no signs of a prohibited act’ In two cases, it was because of the
death of the suspect and one case was due to a lack of sufficient data to justify the
suspicion of an act, other pending proceedings, and the lack of a required prosecu-
tion application from an authorised person. Most of the offenders who were sen-
tenced were given community service (33 people, 20-30 hours of work monthly
for 3-24 months), though the other punishments included suspended imprison-
ment (10 people, 2-12 months suspended for 1-3 years), imprisonment (7 people,
3-12 months), and fines (3 people, 1000-2000 PLN). Most of them (36 people)
were also required to provide for the maintenance of another person and one was
ordered to abstain from alcohol abuse, to hold a paying job, to inform the court
about the course of the probation period, and to systematically compensate the
Alimony Fund and the victim within 2 years of the final judgment. There was only
one appeal - against the decision to refuse to initiate the proceeding.

Maintenance orders for 104 perpetrators from 2017-2018 were awarded to
154 people — 152 children and 2 ex-wives. The beneficiaries of the maintenance
orders were one child (59.6%), two children (26%), three children (5.8%), four
children (1%), five children (1%), the mother and 2 children (1.9%), and an adult
child (4.8%). Only five (out of 104) offenders lived together with someone entitled
to maintenance when the case was initiated. Despite the fact that, as stated before,
non-payment of maintenance often coexists with domestic violence, in only one of
the analysed cases was there also an accusation of physical violence.

Again, the vast majority (93.3%) of offenders were male, while 7% were female.
Theirages ranged from 22-29 yearsin 11.5% of cases, 30-39 years in 34.6%, 40-49 years
in 32.7%, and 50+ in 21.2%. The perpetrator’s place of residence was a village in
37.5% of cases, a town with up to 10,000 inhabitants in 10.7% of cases, a town with
10,000-50,000 inhabitants in 20.4%, a town with 50,000—-100,000 residents in 5.8%,
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and a city with over 100,000 residents in 24%. Additionally, 1 person lived abroad.
Their level of education was primary school - 21.2%, vocational school - 32.7%, sec-
ondary school - 11.5%, and higher education - 1%; there was no such data for 33.7%
of them. Only 20 of the offenders maintained a permanent job, 36 only did odd jobs,
5 were pensioners, 4 were in prison, 2 work abroad, and 1 woman - the perpet-
rator — took care of her other small children. As for the marital status of offenders,
37.5% were divorced, 20.2% were married, 13.4% cohabited, 15.4% were single, and
1.9% were widowed. There were no such data for 10.6% of the cases. The financial
and living situation of the perpetrators was rather poor - 38 of them had significant
financial problems, 24 were alcoholics, 21 were unemployed, 11 had severe phys-
ical illnesses or disabilities, 1 was mentally ill, and 3 were homeless. Twenty-seven of
received welfare benefits. Most of them (62 people) had previously been sentenced,
usually once or twice, and in 1 case — even 15 times. Their previous sentences were for
non-payment of maintenance (24 people), drink driving (23), offences against prop-
erty (20), family violence (12), assaults (7), and violation of a court ban on driving
vehicles (6); 29 had been in prison before.

To sum up, the characteristics of those entitled to child maintenance and those
obliged to pay it did not change significantly before and after the political trans-
formation in Poland. However, according to changes in regulations regarding the
initiation of these proceedings, the role of actual victims - the person entitled to
maintenance — has been reduced; administration bodies now play the main role
in initiating cases. One can state that non-payment of maintenance is now more
of a conflict between local government authorities that supervise the payment of
maintenance from the Alimony Fund and the perpetrators. The actual victims (and
the victims’ mothers) bring forward cases only approximately 16% of the time.

Conclusion

The paper discussed changes in non-payment of maintenance offences in Poland in
relation to the political transformation. The author analysed changes to the provi-
sions of the article which penalises this offence in Polish penal codes since World
War II and the statistical data on this offence over the longest possible timeframe.
Finally, the author compared the criminological research on this topic made before
the socio-political transformation in Poland with the most recent research, includ-
ing some conducted by the author and not published before.

In the period of the Polish People’s Republic, the number of offences for non-
-payment of maintenance was rather stable, with exceptions - in the late seventies,
there was an increase connected with changing the prosecution of this offence to
ex officio, and another increases in the late eighties followed a decline earlier in the
decade. After the political transformation, a significant increase in the number of
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non-payment offences can be observed, similar to the general rise in the number
of crimes in Poland. Then, despite the continuing increase in crime, the number of
offences for non-payment of maintenance started to fall in 2001. The huge decrease
in 2004 caused by the closing of the Alimony Fund, which resulted in less report-
ing of these acts. The fund was restored in July 2008, which resulted in a rise in
non-payment offences, as did adding the social welfare body and authorities taking
action against maintenance debtors to the list of entities which may apply for pro-
secution. The last significant (fourfold) increase in the number of offences of non-
-payment of maintenance was caused by the amendment of the Polish Penal Code
from 2017. In 2018, people convicted of non-payment offences constituted 15.3%
of the total number of people sentenced in Poland; in 2016 it was 3.4% (this was the
average level for the 2000s). Before and after 1989 it was about 9%.

In a detailed view of court proceedings for non-payment of maintenance, the
only significant change was the proportion of the entities reporting the crime -
the people entitled to maintenance are currently in the definite minority, and the
authorities responsible for payments from the Alimony Fund, which initiate such
proceedings ex officio, prevail. Perpetrators of non-payment of maintenance, as in
the seventies, are male, 30-49 years old, uninterested in their children, with little
education, likely to be unemployed, and prone to alcohol abuse and recidivism.
The types of penalties imposed have changed - in 1979 suspended and unsus-
pended imprisonment dominated, while in 2018 it was community service.

When it comes to the efficiency of the criminal justice response to non-pay-
ment of maintenance, one can look at a very interesting change in the Polish Penal
Code from 2017 and the creation of a new, less serious offence for non-payment
of maintenance. After more than two years, a huge increase in the number of non-
-payment offences and convictions can be observed. At the same time, there has
been no improvement in the recovery of maintenance according to reports of
the Polish Registry of Debtors Office, but some evidence of improvement in the
National Alimony Fund data (in terms of the amount and percentage of debts paid
off). According to the same data, there is clearly no evidence that non-payment of
maintenance has been eliminated - statistically, it has grown by several times.

On the potential deterrence effect of criminalisation and punishment, we can
look from two perspectives — the general and specific deterrence hypothesis (e.g.
the conditional hypothesis, the replacement hypothesis, and the additive hypo-
thesis) and the labelling perspective (legal sanctions escalate crime by assigning
the role of criminal) (Sherman et al. 1992: 681-683). It is of course impossible to
test these hypotheses with the data presented in this paper; it requires additional
research and, importantly, till now there have been no evaluations of the different
types of interventions to reduce economic violence and non-payment of mainten-
ance, such as a meta-analysis on interventions against physical violence. That is
why this topic is very interesting for criminology, the criminal justice system, and
public policy and why it is worth an in-depth analysis.
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