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The law of the Mongol Empire is quite insufficiently explored aspect of histo-
ry of this state because of absence of legal sources which could allow both to have
an authentic view of Mongol imperial legal system, and to analyze system of legal
sources, principles and regulations. Nevertheless during the ages researchers at-
tempt to study different aspects and problems of law of the Mongol Empire and
one of the most attractive subject for studying is the Great Yasa (“Mx 3acar” in
Mongolian) of Chinggis Khan.

It’s no secret that text of the Great Yasa (in general or partially) didn’t survive
to our days and there are not numerous mentioning of it in memoirs of foreign con-
temporaries and historical chronicles of the 13™-15™ cc.: Arabic (al-Umari, Ibn
Khaldun, al-Magqrizi), Persian (Juvaini, Rashid al-Din, Wassaf, Khafiz Abru,
Mirkhond), Armenian (Vardan the Great, Grigor Aknertsi), Near Eastern (Gregory

* This article was originally presented at the International Academic Conference “Chinggis
Khan and Globalization” (Ulaanbaatar, November 14-15, 2012) and then was substantially
revised and supplemented.
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Abu-1-Faradj), Byzantine (Georgius Pachymeres) and Western European authors
(John of Plano Carpini, Benedict the Pole, William of Rubruck, Jean de Joinville)
as well as in very small in number official acts: Chinese legal codes of Yiian Em-
pire and Russian translations of yarliks of khans of the Golden Horde. These
sources contain some single notes on the Great Yasa and several regulations which,
as informers (and later researchers) believe, are parts of the Yasa.

However, since the beginning of the 18™ c. scientists try to study the Great
Yasa as global legal codification, to reconstruct its structure and specific regula-
tions. In 1710 French orientalist F. Petis de la Croix was the first who in his work
about Chinggis Khan fixed some regulations which, to his opinion, were a part of
the Great Yasa [30, p. 99-110]. Since his time a lot of scientists dealt with above
mentioned sources to study the Great Yasa. It’s enough to mention the authors of
the most important works: 1. Berezin [9], V. Ryazanovsky [35], A. Poliak [32],
G. Vernadsky [44], E. Kychanov [23; 24], T. Skrynnikova [22; 37], 1. de
Rachewiltz [34], D. Aigle [1; 2], S. Tserenbaltav and Ts. Minzhin [25; 43], etc.

It’s interesting to note that the less information about the Yasa used by
authors, the more original hypothesis are made by researchers. For instance,
E. Khara-Davan in 1920s supposed that the Great Yasa included also biliks of
Chinggis Khan [19]; G. Vernadsky in 1930s supposed the presence in the Great
Yasa of some chapters, including state and administrative law, criminal law, pri-
vate law and supplementary law [44, p. 344-359]; modern Mongolian scholar
B. Sumyabaatar considers that military regulations mentioned in the letter of
Khubilay to Korean van (his vassal) of 1280 are also to be a part of Yasa [38];
St. Petersburg author A. Yurchenko refers some everyday rituals and prohibitions
(“taboos™) of Mongols to special “chapter” of Yasa [45; 46, p. 107—144]; at last,
one more Mongolian author, N. Nyam-Osor, “reconstructed” the structure of the
Great Yasa as a global code with two parts, and about 15 chapters, and 118 regula-
tions [28]!

There are two different views on the Great Yasa among scholars. Some of
them consider the Yasa as codification of the ancient Turkic and Mongol legal
customs (E. Kychanov, T. Skrynnikova, 1. de Rachewiltz), their opponents suppose
it was quite new imperial legislation (G. Vernadsky, L. Gumilev [15, p. 302-303]
and others). Nevertheless, all of them believe that Yasa was codified legal act.

Only two researchers risked to call in question the existence of the Great Yasa
as legal code. D. Ayalon in 1970s paid attention to secondary character of the most
part of sources about Yasa used by scientists and found that the only primary
source was the History of the World Conqueror by Ata-Malik Juvaini (who wrote
about the Great Book of Yasa, examples of which saved in treasuries of the most
powerful Chinggisids) [5, p. 105-106, 139]. He also noted the polysemy of the
term “yasa” (not only as “law”, “regulation”, but also as “power”, “rule”, “order”,
etc.) [5, p. 138]. However, he remained within the traditional paradigm and consi-
dered the Yasa as legal act or, at least, set of acts [5, p. 127].

More drastic view on the Great Yasa was offered by D. Morgan in 1986: he
found that mentions of Yasa in the Mongol and Persian sources of the 13"-14" cc.
didn’t give a reason to see it as a legal code and, in fact, we should talk about sepa-
rate acts which even were not united in any codifications [26, p. 164, 168, 170]. To
D. Morgan, it makes sense to equate the Great Book of Yasa mentioned by foreign
authors with another legal monument — Kok Defter Bichig (The Blue Inventory) —
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the docket, beginning of which also dated in the Secret History of Mongols by 1206
(traditionally considered as a year when the Great Yasa was created) [26, p. 173-176]".

The version of D. Morgan caused the discussion among researchers but as both
sides based only on different interpretations of the same sources discussion reached
a deadlock. For example, 1. de Rachewiltz blamed D. Morgan in lack of knowledge
of Chinese sources in which Yasa mentioned just as a code [34, p. 93-94]. In his
turn, D. Morgan answered that information from these sources didn’t convince in
existence of the Mongol legal code [27, p. 297-302]. And we should agree with
him as, for example, the Great Yasa in the Yiian Shih (“Da Jasa” in Chinese) also
has Chinese equivalent “Da fa-lin” (or “Great laws and orders™) [20, p. 163, 268,
n. 5]. So, there are no mentions about codifications but only about collection (?) of
official legal regulations.

However, in this paper we are intended to analyze the arguments of D. Ayalon
and especially D. Morgan using the historical and legal approach and to examine
the using of the term “Yasa” in sources of different states (from Mongolia and Chi-
na to Mamluke Egypt and Bukhara Khanate and different epochs (from 13" to
18™ ¢cc.) with taking into account information about Chinggis Khan’s and his suc-
cessors’ legislative activity (including this one which was not correlated with the
Great Yasa).

Rejection by D. Morgan to recognize Yasa as a codified legal act, neverthe-
less, doesn’t contradict to facts of references to regulations of Yasa (or yasas?) in
different sources. For example, there are three references to Yasa in the Chinese
legal code Yiian chao-dan’-chan (c. 1320): death for attempt to kill the member of
khan’s family, prohibition for messengers to claim horses and food at stations ex-
cessively and, at last, death for sorcery [33] — all these norms we can find in ano-
ther sources, including reports of contemporaries and official acts (varliks of
khans). Mentioned in yarlik of 1269 by Mengu-Timur, first khan of the Golden
Horde, accusation according to “the Great Yasa” for persons attempted to claim
taxes or duties from the Russian Orthodox church [11, p. 468], also based, in par-
ticular, on yarlik of Chinggis Khan of 1223 [29, p. 375-376] and also mentioned
by Juvaini as one of Chinggis Khan’s yasas.

Some mentions of Yasa in Persian sources also give us reason to say that the
general term had reference to specific regulations. For example, according to
Juvaini, in 1246 Temuge Otchigin, brother of Chinggis Khan, was “put to death in
accordance with the yasa” [10, p. 255; see also: 40, p. 387]. John of Plano Carpini,
ambassador of the Pope to the Mongol Empire, told us about one of Chinggis khan
yasas: each pretender for the throne should be killed if he tried to seize the throne
without elections by kurultai [16, p. 63]; as we know, Temuge was accused just of
such crime.

Rather interesting subject was researched by D. Ayalon: influence of Yasa on
legal history of another states, especially on the Mamluk sultanate in Egypt.
A.N. Poliak and D. Ayalon stated that Mamluks assimilated a lot of principles of
Yasa but transformed them into own law “siyasa” which (in contrast to Yasa) were
not in conflict with the norms of Shariat [7, p. 116—120; 32, p. 862]. In our opinion,
there is also a contradiction: to eliminate such conflict it was necessary to clarify it

' Already D. Ayalon noticed that the Great Yasa was not mentioned in the Secret History of
Mongols [5, p. 136].
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— for it Mamluks should know the specific regulations of Yasa, accept those which
were concordant with Shariat and reject discordant ones. Besides that, it’s interest-
ing to remind the letter of Mamluk sultan Baybars to ilkhan of Persia in which
Baybars stated that their (Mamluk) Yasa, was stronger than one of Mongols [7,
p. 129-130]. Undoubtedly, to make such statement Mamluks should have criteria
for this comparison!

Nevertheless, we cannot connect some mentions of Yasa in sources with spe-
cific regulations, yasas or yarliks. So, in Persian chronicles we can find some facts
of ”’putting to yasa” as punishment in different forms (from corporal punishments
to death penalty) [see e.g.: 39, p. 38, 56, 57, 102, 123, 147, 176, 182, 199, 233,
261]. We suppose, in these cases penalties were sequence of encroachment on law
and order. In Russian official documents since 15" to 19" cc. we can find the term
yasak as a form of taxation: to our mind, it could be treated as tax in accordance
with existing legislation (yasa in Turkic and Mongol tradition).

Then, it’s interesting to note the using of term yasa in later historical and legal
tradition — in khanates of Central Asia, for example in Bukhara of the 17"-18" cc.
Some medieval historians and modern specialists mentioned using the principles of
Yasa at khans’ court [12, p. 59; 18, p. 91-93] as well as in everyday life of Uzbeks:
observance of Yasa principles during feasts and banquets [see: 8; 14]. We don’t
know specific norms of Yasa for regulation of such actions, although strong regula-
tion of feasts, etc. are mentioned in sources a lot of times beginning from the Secret
History of Mongols.

On the base of research we found that if information of historical sources
about Yasa doesn’t give a reason to see the Yasa just as a codified legal act (here
we agree with D. Morgan), at the same time we shouldn’t consider it only as “law
and order”: of course, there were references in the most part of sources to certain
acts and regulations of Chinggis Khan’s legislation. So, the Yasa, in our mind,
could be treated in two meanings or senses: in narrow sense it was a series of
Chinggis Khan’s and his successors’ laws and official acts, and in wide sense — law
and order existed due to realization and observance of these regulations.

The first (narrow) meaning allows us to talk about specific legal regulations
and legal relations regulated by these regulations in society of the Mongol Empire.
Some of these legal acts named yasas which were issued not only by Chinggis
Khan, but also his successors (so, here we are sharing opinion of 1. de Rachewiltz
[34, p. 96]). We can confidently state (as a result of analysis of known legal regula-
tions and legal principles of the Mongol Empire) what all these acts and relations
laid in the field of “public law”: status of authorities, territorial division, army,
taxes, etc. Private life of different peoples and regions in the Empire regulated by
their own law (yusun, adapt, etc.) [see e.g.: 21, p. 55].

The second (wide) treatment of Yasa makes us to recall another Turkic-
Mongol legal category — forii. Some researchers already analyzed the information
of sources on forii (like T. Skrynnikova [36; 37, p. 54-59], V. Trepavlov [41; 42,
p.- 38-41], C. Humphrey and A. Khurelbator [17]). The absence of enough data
makes t6rii the very mysterious source of law of the Turks and Mongols. But most
of researchers agree that it was a set of legal principles stated by Heaven (Tengri)
to provide harmony and truth among nomadic peoples — like Ancient Egyptian
maat or Indian dharma [see e.g.: 13, p. 581], so it was a kind of law and order but
only on a base of regulations stated by Tengri, whereas Yasa was stated by
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Chinggis Khan and other khans, his successors. Some authors stated that Yasa be-
came something like “substitute” for f07ii, but in the special research we found that
these legal categories were used in some sources at the same time [31, p. 531]. So
there were categories of the same level and form (series of un-unified principles
and regulations), and only their origin was different.

But, in this case, what was the reason of mentioning the code (or the book) of
Yasa in historical sources? This concept of Yasa began to form already in the 13" c. —
in works of foreign contemporaries and even official acts (yarliks of khans).

To our mind, D. Ayalon and D. Morgan came to answer rather closely but didn’t
formulate it once at all. Who were the authors of information on the Great Yasa?
They were Arabs, Persians, Armenians, Byzantines, Chinese, Russians, Western
Europeans (Italians, French, etc.) or, in other word, representatives of “written legal
culture”. Since ancient times these nations and states had traditions of codification
the law in different formats (from barbaric “leges” to Codex of Justinian, one of
Smbat Sparapet, codifications of French legal customs, Islamic law, etc.). Of course,
it was, in fact, impossible for them to suppose that such great empire as the Mongol
one could be ruled without substantial codification. Moreover, image of the founder
of empire, as a rule, always was connected with creation of codification (Clovis in
Merovingian France, Justinian in Byzantium, Napoleon Bonaparte in France, etc.);
and even in reports of Franciscans on their mission to the Mongol Empire (John of
Plano Carpini and Benedict the Pole) Chinggis Khan was mentioned as a founder of
the Mongol law [3, p. 116]. We consider that certain legal regulations used by the
Mongols to provide “law and order” (Yasa in wide sense) were misinterpreted by
foreign contemporaries as integrated codification. The absence of information about
structure and most part of content of the Great Yasa they explained by secrecy of
regulations — that became one more myth about Yasa. Already D. Morgan ironically
wrote about “inaccessibility” of Yasa for its addressees — subjects of Mongol khans
who had to observe these regulations [26, p. 169]. St. Petersburg orientalist A. Alek-
seev attempted to explain this strange fact: in his opinion, firstly Yasa regulated only
relations among the Chinggisids and was closed for others, but then its regulations
were distributed for wider circle of addressees and it became more accessible and
known [4, p. 39]. But this hypothesis contradicts as to stereotype of proclamation of
Yasa at the kurultai of 1206 [40, p. 186], so to information of later Arabic historians:
al-Magrizi in the 15" c. stated that Yasa still was secret and closed for wide use (he
pretended to get information about it from certain traveler, but D. Ayalon argued that
this man was “invented” by al-Magqrizi, and information on the Great Yasa, in fact,
was got from the work of al-Umari, who, in his turn, got it from the work of Juvaini)
[5, p. 100-105].

In fact, the Mongols of Chinggis Khan’s epoch didn’t need a global codifica-
tion, at the same time it was not possible to create the universal legal code which
could regulate all field of relation among a lot of imperial subjects of different na-
tions, languages, cultures, social and economic structures. Chinggis Khan excel-
lently understood such situation, that’s why he limited his legislative activity by
issuing of acts of imperial level (organizing of power structure, soldering, relations
with vassal states, tax policy, etc.) and didn’t attempt to regulate the private life of
his numerous subjects.

But it was not the only source of creation of sterecotype about Yasa as codified
act. Another one was activity of the Chinggisids themselves. They used regulations
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of Chinggis Khan to reach their own, political, goals and didn’t hesitate to make
legal fictions and even falsifications on this way. For example, according to Rashid
al-Din, in 1235 Ogedei Khan, son and successor of Chinggis Khan, made one
kurultai as he “wanted to assemble once again all the sons, relatives, and amirs and
make them listen again to the yasa and ordinances” [40, p. 320]. It’s very strange to
call princes for listening regulations which (according to Juvaini) each of them had
in own treasury [10, p. 25]. No doubts that Ogedei decided to inform them about
some new regulations and orders and it was possible, that he could ascribe them to
Chinggis Khan to make these regulations more strong and obligatory. The same
actions were made later by other Mongol rulers. So, Qaidu, grandson of Ogedei
Khan, stated that “Yasa-nameh” (The Book of Yasa) contained a regulation on
succeeding the throne only by Ogedei’s branch and, consequently, his rival
Khubilay (son of Tului, another son of Chinggis Khan) was considered as a usurper
[26, p. 170]. Persian ilkhans (also descendants of Tului), on the contrary, stated that
their branch had all rights for the throne as they punctually observed the Yasa [6,
p. 157-159]. As we can see, such opposite references to the “Book of Yasa” give
us reason to say, that it didn’t exist in fact. One of the later official mentions of
Yasa is presented in Khanate of Bukhara at the beginning of the 16™ c.: Muham-
mad Shaybani Khan didn’t find convenient the court decision according to Islamic
law and ordered to “do it in accordance with the Yasa of Chinggis Khan” [12,
p- 59; 18, p. 93]. But the case was connected with hereditary relations, and we al-
ready mentioned, Chinggis Khan didn’t extend his regulations for private relations!
We suppose, in this case Yasa also was treated by khan as codification to be an
effective alternative to Islamic law also based on written sources.

Thus, descendants of Chinggis Khan, to achieve their political goals could par-
ticipate in creation of myth about the Great Yasa as a codified act which was “for
their eyes only” and couldn’t be changed since times of Chinggis Khan.

So, we should to appreciate a legislative activity of Chinggis Khan at its true
value but not to arrogate to him the creation of the legal code which really didn’t
exist. This supposition is confirmed by the fact that Mongol legal codifications of
the 16"—18" cc. (Code of Altan Khan, Eighteen laws of Khalkha, Ik Tsaaz, Khalkha
Jirum) didn’t contain any references to the Great Yasa, so they were created not by
the example of any codified act of Chinggis Khan and his successors.
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BEJIMKAS SICA YAHTU3-XAHA B MOHI'OJIbCKOI UMITEPUU
U TOCYJAPCTBAX UMHI'N3U /OB XIII-XIV BB.:
CBO/J1 3AKOHOB NJIA «3AKOH U MOPAOK»?

P.IO. Ilouexaes

Hayuonanwnwiil ucciedosamenvckuil yHusepcumem « Bolcuiast wkona S9KOHOMUKU»
198099, Cankm-Ilemepbype, Poccuiickas @edepayus
E-mail: ropot@mail.ru

ear wmccaemoBanmsi: Benukas Slca UuHrmsz-xaHa B TeUYEHHWE HECKOJBKHX BEKOB
(XVII — navano XXI) uccnenoBanack ropasjo yaiie ¥ MoApoOHee JAPYruX MCTOUYHHKOB
npaBa MOHIoJIbCKON uMnepuun u rocyaapctB Yunrusuaos. [lpu sTom uccrnenoBateneil He
CMYILAJ0, YTO HE COXPAaHUJIOCh HUKAKMX HCTOYHHUKOB MOHIOJIbCKOT'O IMPOUCXOKIACHHUS,
KOTOpBIC OBbI COMCpKAT HOPMBI U IMOJIOKEHHS SIChl. BBIHY)KICHHBIC ONMUPATHCS HCKITIO-
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YHUTENIFHO Ha CBEJICHHS O SIce MHOCTPaHHBIX aBTOPOB (apabCKUX, MEPCUICKUX, KaBKA3CKHX,
3aIaHOCBPOIICHCKUX ), UCCIICAOBATEIN MO3BOJISUTH ceOe MOBOJIBHO Pa3HOOOpa3HBIC MPEI-
TIOJIOKEHHS 0 ee (hopMe M COZIEP’KaHNH, CTPYKTYPE, COCTABHBIX YacTsIX H Mp.

B nenom B Hayke yTBepAmWiIoCh IpejcraBieHue o Bemmkoil Slce kxak o BceoObeM-
JIOIIEM CBOZIE 3aKOHOB MOHTOJIbCKOM MMITEpUH, CO3aHHOM UNHTH3-XaHOM 1 00J1aaBIIeM
BBICLIEH IOPUIMYECKON CHUJION BO BeexX rocynapcrBax YMHru3naoB. Paznuuus nposBisiIuch
JWIIb B TOM, YTO OJHH aBTOPHI CUUTANN SICy 3ariChbi0 OOBIYHOTO MPaBa, TOTAA KaK JpyTrHe
YTBEpkKIaJIM, YTO 3TO OBUIO MPHHIMUNNAIBLHO HOBOE 3aKOHOAATEIbCTBO, pa3pabOTaHHOE
YUHIu3-XaHoM U €ro CIIOABMKHUKaAMMU.

OTO0 ycTOsBIIEECS MHEHHE IMOJIBEPIIIOCh COMHEHHUIO nuurs B 1970-1980-e rr., korma
CHauasla u3pawibCKkuil yueHsld J[. AlanoH, a 3aTeM aMepHKaHCKMH HccleloBaTelb
J1. Mopran BniepBble 00paTHIM BHUMaHHE, YTO MCTOYHHMKM HE JAalOT OCHOBAaHWH CUMTATh
Benukyro flcy UMeHHO €IMHBIM KOIU(PHUIIMPOBAHHBEIM JOKYMEHTOM, M OHa OblIa, cCKopee,
COBOKYIHOCTBIO ITPABOBBIX aKTOB, M3[aBaBIIMXCS CaMHM UMHIH3-XaHOM M €ro IpeeM-
HUKaMH — MOHTOJIbCKUMH XaHaMu. HecMoTps Ha yOequTenbHbIE TOBOIBI 3THX aBTOPOB,
TEM HE MEHee, MHOTHE HCCIIE0BATEIN HCTOPUHN TIOPKO-MOHTOJIBCKUX TOCYAapCTB, UX I10-
JIUTUYECKOTO M MPAaBOBOIO Pa3BUTHS MPOJOJDKAIH (M MPOJOJIKAIOT) CYMTATh SICy CBOAOM
3aKOHOB, PEryJHpPOBABIINM MPAKTHYECKU Bce c(epbl MPaBOBOM KM3HM HaceldeHUs MoH-
TOJIBCKON UMIIEPUU M TOCYIapCTB — €€ IPEEMHHUKOB.

Marepuaibl Mcc/IeIOBAaHUS: B CTaThe MPEAITPUHIUMACTCS MOIBITKA PA3BUTh BBIBOJIBI
J1. Aitanona u JI. Moprana ¢ mpHUBJI€U€HHEM JOMOJIHUTEIbHBIX HCTOUHUKOB, COACPIKAIIINX
cooOmmenus o Slce. YIoMsHyTbIe HCCIIEIOBATEIN OMUPATUCH MPEHMYIIECTBEHHO Ha apad-
CKHE ¥ NEPCHICKHE HCTOYHMKHM O ['ocymapcTBe MibXxaHOB, MaMIIIOKCKOM CyJTaHaTe B
Erunre u T.0., aBTOp € NPUBJIEKAET UCTOYHUKUM O MOHrOJIbCKOW MMIEpuu U 30J0TOH
Opne, mvrepun KOans n YararaiickoM yiyce, B T.4. ¥ BBEICHHBIC B HAyYHBI 000pOT yKe
mmocyie BeIXoa B cBeT padot /1. Aitanona u /I. Moprana.

Pe3yabTaThl 1 HayyHasi HOBH3HA: aBTOP CTaTbU IPUXOJHUT K BBIBOLY, YTO TEPMHH
«Benuxkas fIca» o3Havan 1axke He COBOKYIMHOCTh HOPM M IIPABUII MTOBEJICHUS, @ CBOETO Poja
«IIPaBOIIOPSIIOK», T.€. COCTOSIHUE 3aKOHHOCTH, JIOCTUraeMoe COOJIIOZCHUEM COOTBETCTBY-
fomux HOpM. OO 3TOM CBHIETENILCTBYET HCIOJIb30BAaHWE TEPMHUHA «sICa» B MCTOYHHKAX
XII-XIV BB. B caMbIX pa3HBIX 3HAYCHUSX, O0BEIUHSIEMbIE TOJIBKO OJHHM KPHUTEPHUEM —
cO0JII0/ICHHE 3aKOHHO YCTAHOBJICHHBIX ITPABOBBIX HOPM U NIPHHIIMIIOB.

Takxke aBTOp MBITAETCS OTBETUTH HA BONPOC, HA KOTOPBIKA He Janu orBeTa . AlasioH u
. Mopras — noueMy ke B HHTepIpETaIlii HHOCTPAaHHBIX HH(OPMATOPOB flca mpencTaBicHa
KaK CBOJ] 3aKOHOB MOHTOJIECKOI UMIIEPHH, XOTS HA CAMOM JI€JI€ TAKOBBIM HE SIBISUIACH?

Knroueswte cnosa: Benukas Slca, Unnrusz-xan, MoHronsckas umrepus, 3omoras Op-
na, ['ocymapcTBO MIIbXaHOB, UMIIEPCKHE KOAUMDUKAIIUH, OOBITHOE TIPABO.
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