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ABSTRACT

‘Woman'’s right to property’ has direct relationshigp ‘Empowerment of woman’ and they are cause dfette
concepts wherein law is a benefactor conferrinhtsigo women as a measure of empowerment and rérabgander
disequilibrium within the family relationship andowan is a beneficiary. ‘Right to inherit and suaté® Property’ is one
of the most significant legal strategy favouringmen who are striving hard to come out of patriarchatches reflected
in joint family system and coparcenery, that digtiish Hindu jurisprudence from the remaining wofdanily order.
Women perform different roles in her family as nethdaughter and wife and law takes cognisanceé iafrecognising
and conferring property rights. The rights andtimetidence also differ in the context of naturettoé property which is
either separate or ancestral. Despite these dimeege it is an important tool of economic emandéipabf woman,
indispensable for realisation of her potentialsdeif-emancipation. But legal justice with legatdiles, social barriers and
deep rooted customs has no meaning for justiceahsense. This paper throws light on the consddagrbetween the
legal entitlement and societal acceptance leadirgptio-legal tension to women folk and analyses law operates on
socio-psychological phenomenon in Hindu societyaimnimportant area of personal law of Successitwe. Scope of the

paper is confined to Hindu women in the light of thindu Succession Act, 1956 as amended in 2005.
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INTRODUCTION

Hindu law recognises dual property concept namepagate property and coparcenery property of a iHifitie
separate property includes self acquisitions, sathings, gifts received and property obtained umegtamentary and
interstate succession. Coparcenery property insluatecestral and joint family property and joint ghases by the
coparceners with joint family funds. While the fams characterised by independent ownership asdlate rights of
alienation by the owner, the latter is marked bgtjownership and community of interest by the eopaers, which was,

till 2005, limited only to male members of the jofamily up to four generations.

17" June, 1956and 9" September 20G5re significant dates of legal importance whenlakeof Patriarchy was
re-written in terms of property rights for Hindu men in general and daughters in particular respagtiBy virtue of the
former legislative initiative, the right of mothemong non-dravida schools to get a share at the dinpartition between
father and son, of joint family property, is legatecognised; the daughter, the mother and the wvigi@ given share in

the separate property of male Hindu equal to thatson and a few more women are placed in thensetod succession;

! The date of commencement of Hindu Succession A&6 1
2 The date of commencement of Hindu Succession (Ament) Act, 2005
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And through the latter initiative, the daughterlégally acknowledged as coparcener on par with isothe ancestral
property in the hands of father, which has chartheddefinition of coparcenery drastically. Thesgaleentittements are

like legal bounty conferred on her as rectificatadrhistorical mistakes.

However, law has not been able to bring about sacgschanges in the attitudes and perceptions @étso
Giving equal property rights to women is resistgdriale members in the family making it tough for teenjoy the fruits
of her entittements. Even if she is successfulealising it, the answer to the question ‘at whattcremains difficult to
answer. Viewed from sociological aspect, it istaation where the actual behaviour of the soci@ferd from the legally
desired behaviour, signifying the existence ofcaatween law and social change which results ¢iosegal tensioh In
the light of above observations the discussionlmamrarried on in four segments namely (A) Substardispects of law
(B) Social barriers (C) Legal hurdles and (D) Waysnake the entitlement real.

SUBSTANTIVE ASPECTS OF LAW

For the purpose of clarity this segment is analyisetivo parts namely rights in separate properfy dghts in

coparcenery property.

Women's Rights in the Separate/Self Acquired Propeies of a Male and Female Hindu under Hindu Succeim Act
1956 (HSA, 1956)

e The Hindu Succession Act, 1956 prescribes rulestimceeding to the separate property of a malefemele
Hindu differently. The Act also addresses a situation where a maiduHdies leaving behind his undivided
interest in the joint family which has not beenirtled by him by way of partition during his life ttnThe Act
prescribes a formula for notional partition wherdby undivided interest is converted into his sepainterest

just before his death, so that it is availableHisrheirs to succeed as if it is his separate ptgpe

« The Act mentions many female relatives of the nmatepositué and places them in the scheme of succession in
hierarchy according to nearness of blood relatifgmnsHowever they do not have any rights in suchpprty

during his life timé.

» Widow, mother and daughter are class | heirs andcgeal share along with sons, provided the prgperhot

willed away by the propositus during his life time.
« If he has two wives, legally married prior to"™.June 1956, both wives/widows take collectively sharé.
» Marital status of mother and daughter is not rakva succeed to the property of the Hindu.

 Widow and daughter of a predeceased son, widowdaudjhter of pre-deceased son of a predeceased son,
daughter of pre-deceased daughter, daughter oflgreased daughter of a pre-deceased daughter,teiaofh

predeceased son of a predeceased daughter, daafhtgrre-deceased daughter of a pre-deceasedspget

% The idea was expressed by Kelsen and cited by2keh®ror, “Law and social change”, Tulane Law Rewigol.33 (1959) pp.749-
801

4 Rules of succession to a male Hindu in Ss.8 tonti3rales of succession to a female Hindu in Ssntb1% of HSA 1956

55.6 of HSA 1956

® Person from whom a descent is traced

"Rule 2 of S.10 of HSA 1956

8 Rule 1 of S.10 of HSA 1956
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their shares but not equally but according to thalper of heirs in the branch which they represent

e If the widow of the pre-deceased son and widowhaf pre-deceased son of a pre deceased son ardyalrea

remarried, as on the day of the death of the maleH they will not get any shafe

» Sister, brother’'s daughter, sister's daughter, efidgsh mother, father's widow (Step mother), fathesister,
mother's mother and mother’s sister - all of whasarital status is immaterial and Brother's widowot(n
remarried) are remote heirs classified as cladweils and have chance of succession only if thenmeoi one

standing between them and the deceased male Hirtie iSchedule mentioned in the Bct

e The service benefits of the male Hindu, post-deathreated as his self acquired property for theppse of

succession.
«  Adopted daughter is treated on par with naturahlsrughter for the property rigfts
* The wife of bigamous marriage will not get any ghiarher husband’s property.

» The daughter of void marriage and annulled voidaleriage of the deceased male Hindu are ‘deencetet

legitimate children and are entitled to get a sleapeal to that of each child of his valid marrisige

« Daughter of ‘no-marriage’ is illegitimate and wilbt get any entitlement in the property of her putafather.

Deeming protection is not extended to her.

« In case of succession to a female Hifdher children (daughter and son), both legitinatd illegitimate, and
her husband are equally entitled to their sharethé absence of children, the property inheritgdhdr from her
parents would go to the heirs of her father andpttoperty inherited from her husband would go te&shof her
husband and her separate property would be takdwiby of husband, her parents, heirs of her fathéreirs of
her mother in order of succession, each categoringa chance of succession only if the previousgary in

the said order does not exist.
Women's Rights in the Undivided Interest® of the Male Hindu

Mother’s right to property is saved under HSA, 19#tereby among non-Dravida schools whenever atjoarti
of joint family property takes place between fathad son, mother (father’'s wife) is entitled tohare equivalent to the
share of a son. If the father has two wives, lggattdded, each will get one share equivalent tosttae of a son. This

rule is applied both in real partition and notiopattition.

Daughters’ right in the coparcenery property is lyeeonferred under the Hindu Succession (AmendmaAaot)

2005 with the following features.

« These provisions of law are attracted only in lifather-son coparcenefy

9 5.8 read with Schedule of HSA 1956

105,24 of HSA 1956

I Schedule HSA 1956

12.5.12 of Hindu Adoptions and Maintenance Act 1956

135,16 of Hindu Marriage Act 1955

14 Ss.15 and 16 of HSA 1956

15 Undivided interest is the joint share of a maladti in the ancestral/coparcenery property whicbrims to all
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Agricultural lands and tenancy rights over agrietdt lands which belong to Hindu are brought untlés
amendment Act’ By virtue of this amendment, the daughters areentagbarceners even in the agricultural lands

belonging to the joint family.
Daughter of a coparcener shall by birth becomeparener in her own right in the same manner asaHé

Existing daughter born beford' $eptember, 2005 will get the benefit of this psii provided father must have

been alive in the family as off' September, 2005

In those families, where father has already deckasier to ' Sep, 2005, daughter as sister will not get the

benefit as coparceners from her brothers.

Daughter will get an equal share with son bothdtiamal partitiod® and real partition
She has equal rights in the ancestral propertyérhands of her father on par with séhs.
She is also equally liable for joint family debts par with sons

She can demand partition as sons and get her $tiavgh legal mechanisms

However, she cannot demand reopening of partiggher duly registered under Registration Act orabgecree
of court effected before 3of December, 2004.

To convey it in positive terms, she can ask foperong of the registered partition effected fronf Zecember

2004 onwards and unregistered and oral partitionset had taken place before or aftéf P@cember 2004.

She can challenge the alienations made by herrfath@s capacity as Karta on the grounds of nosterce of

legal necessity, benefit of the estate and indisplele duties.
She can, if she wishes, blend her separate propéttythe coparcenery property.
She can seek partition in the family dwelling houggch is in the joint occupation of her brottfers

Marital status of daughter is immaterial — marrggdi unmarried, widowed and divorced — all are lewdtito these

benefits

A daughter can execute a will with regard to hedivided interest in the coparcenery property, kkson which
will come into effect after her deathBut she cannot gift her undivided interest to g@eyson including any

Coparcener

Her right to alienate her undivided interest is g@med by the same rules which govern such rightseofmale

counter parts.

65.6(1) HSA 1956

Y Bar of S.4(2) is omitted

18.5.6(1)(a) (Amendment of 2005)

95,6 (3) (a)lbid

20'35.6(1)(b) Ibid

21523 is omitted

2235, 6(2) and 30 (Amendment of 2005)
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* In case of death of a daughter having undividegr@st, notional partition will be legally construsichilar to the
case of male coparcener to ascertain her shateythhecome her separate property the succedsiavhich will
be governed by S.15 and 16 of HSA,1956.

» If, on the date of death of father, the daughteprisdeceased (presumed to have died before theldeting
behind her children, they shall be allotted hersft

« The above said rule applies to children of pre-deed daughter of pre-deceased daughtet*also

« Daughter’s children are entitled to the benefitstioéir mother's coparcener status only and canrateh
independent claim in their maternal grandfatheoparcenery property during his life time. Neithanaemand

share in the mother’s undivided interest in heaht@mily as coparcener.

By virtue of these provisions of law, daughter'sipion is legally emancipated and gender discritmmawithin

the family is removed in terms of property rights.

SOCIAL BARRIERS

Despite the legal declaration of right to inhentdasucceed, women are not able to reap the bemsfisharers.
Their right to succeed to the separate properties ldindu as daughter, widow or mother, conferrgdHSA 1956, is
relatively less complicated from that of daughteitht to equal share in the ancestral propertpfermed by amendment
Act 2005, in which her brothers are co-owners waigh father. Most of the joint family properties aituated in villages
and matrix of social relationship in rural areagjiste different from that of urban and semi-urk@eas. Joint family
system and coparcenery are basically patriarclséitutions which consider daughter till marriagepast of joint family
and on marriage, she loses her status in the faatdlly and becomes member of her husband’s joimilfaby marriage.
Her children become the members of their fathesigtjfamily by birth and her sons become coparcemneith her
husband. The primordial notion that only sons stioggt the property is disturbed by the legislatiniiatives and
daughter claiming her share is like breaking the deep frozen for centuries in the minds of maldwere has been
apprehension and non-acceptance about the legétatipns of the coparcener status of daughter. géreeptions are

varied but uniformly signify the patriarchal mintied the society. It is largely presumed that:

« Married daughters are share snatchers. They Wi savay their share to be given to her husbandcaiidren

who belong to a different joint family.

» Daughters on marriage belong to their husband’'silyaend lose concern for her natal family’'s concdon

jointness.
» Their demand for share will create family unredd arill disturb social balance.

* The rights of the brothers to free use of dwellmgise and free use of daughter’'s share in the itgdibuse are

taken away by the law.

e The right of daughters to will away their undividetterest in the coparcenery property will leadfamily

23,6 (3) (b)bid
#3.6 (3) (c)bid
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property going away from the hands of coparceners.
e Son-in-law may instigate, force or harass his wifask her share, which the law permits her toado s
* Along legal battle will discourage them to withdréhemselves in the middle.

» Diversion of ancestral property as benami transastisecretly to thwart the rights of daughters ibetter

alternative.
» Daughters can be induced or pressurised to sigretbase deed for petty consideration

e The growing tendency of Khaps or Village panchagating as unlawful parallel judiciary are totadlgainst the
legal entittements of daughters and pose a greaattho their lives. Villagers get united in thiguse with a
notion that otherwise daughters will become embwdeto assert their rights. Any rightful claim cfugjhter is

looked down as disgrace and dishonour to the family

Very few daughters come forward to ask for thearrghon the fear of severance of family ties, bamiminy into
natal home, humiliation and indifference at thedsaaf brothers and non-support from one’s own noine father. They
are sandwiched between persuasion from husbandiyfto bring her share and denial by her own blogldtions to part
with her share. Not able to cope up with pressiney land into a critical situation that may leadaking extreme steps of

committing suicides.
LEGAL HURDLES

Though law conferred on women inheritance and ssion rights, which are substantive in nature, s&d¢e
legal justice is very difficult. Those women areedded who receive their due share from their nedrdear amicably
without protest. But it is not the reality in mastses. It is a long legal battle involving hightoofslitigation. Women feel
difficulty in approaching the court to work out thehare. The testamentary power of the fatheritbawvay his separate
properties in favour of his sons defeats the clamfbkis wife, daughter and mother, who are othezvéstitled to get a
share equal to that of a son, had there been tentestary disposition. Lack of transparency in adte-client dealing
leads to trust deficiency in lawyer's commitmentthe case, which is another hurdle in continuirg ¢hse. Procedural
complexities are by no means small. Multi-layegétion forces her to withdraw in the middle. Exeshe wins —at what

cost, is a difficult question to be addressed. dim@wver would speak for itself.
WAYS TO MAKE THE ENTITLEMENT REAL

An insight into the social barriers and legal hasdin the path of access to real justice makesmm@nder that
law, however strong, would be of little consequeifdbere is no social consensus moving paralledvén years passed
since daughters are made coparceners. Six decadssdpsince women in general are given propertystidHow many
claims are made by women in general and daughigparticular for their legitimate share? This isiluportant question
to be researched. Little research has been dotkisnfunctional approach of law. This study mayilfeete a wider

platform for further research in the area.

Pre-litigation ‘Alternative Dispute Resolution’ (A®) mechanism is best suited for resolving propésspes

within the family rather than adversarial systemlitation, which is time consuming and expensamd hardens the

| Index Copernicus Value: 3.0 - Articles can be senb editor@impactjournals.us |




| Woman'’s Right to Inherit Under Hindu Succession Actl956 as Amended in 2005 — Legal Entitements and&al Barriers 23]1

emotions between blood relations. Looking at thealrdimension of most of the joint family propegje'Nyaya

Panchayat’ system should be revived in all Statbklwseek to settle the claims amicably at grass$ kevel. In this

context, the observations of Justice P.N. Bhagivate worthy of consideration: “Today the poor ahe tisadvantaged
are cut off from the legal system- they are furr@iooutlaws not only because they are priced oguditial system by
reason of its expensiveness and dilatoriness Isot la¢cause of the nature of the legal and judsyatem. They have
distrust and suspicion of law, the law courts amalylers for several reasons. One is ignorance é&tetdty on their part
which prevents them from taking advantage of thgalleights. Another is their helplessness and latkssertiveness
which arises by reason of social disabilities andnemic dependence and that also places legal ggdmeyond their
reach.....there is an air of excessive formalisrtawm courts which overawes them and sometimes sdhsm...They are
completely mystified by the court proceedings..lioligh these observations apply to all who are en&dblreap the
benefits of legal entitlements, they are all therenapt for women who are helpless in exercisingr thight to inherit in

normal course.

There is a great need for synchronising the lep@atives with social perceptions. Adjustment of fw social
needs is relatively easier than adjustment of $dmhaviour to legal needs. If social change mowvethe direction
expected by law, the socio-legal tension will benimised. Basic institutions rooted in traditionsdacustoms are
extremely resistant to changes imposed by law.o&ezl analysis of the role of law as a device foman’s emancipation
leads us to understand the fact that utilizatiotaef ultimately rests with woman. How to cross thadles is the biggest
challenge for her. The onus of removing the legatibrs rests on the shoulders of the governmethttiaait of the social
barriers rests on the society. Since it is a patnigrooted problem, progressive thinking malesudhéead the movement

to provide a fair deal for women and contributedqust and fair world. But till the path is cledrehe journey is her own.
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