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ABSTRACT

With the Amendments of the Macedonian Criminal Cében February 2014, the Medical- Pharmacological
Treatment or the so - called “Chemical Castrati'introduced for the first time in the legislatiai Macedonia.
The authors in this article give legal overviewtlni security measure that is intended for perpaiseof sexual offenses
of children. The intention of the policy makers whe prison sentence to be reduced if the perpetraiuntarily agrees
to undergo a chemical castration. In the cases \whrnal offenders of children are recidivists, and@ory application of
this security measure is envisaged. With thesetstriegislative changes, the criminal legislata@inMacedonia became
part of the group of thecountries which adoptedctiemical castration for sex offenders and as e @untry with such
solution in the neighborhood became potential regjideader in the incorporation of this instrumenmthe fight against

pedophilia.
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INTRODUCTION

Regarding the impact of this security measure drl \iolation of human rights, there have been major
discussions in the scientific community whetheisitappropriate to incorporate such a measure imoMacedonian
Criminal Code Xemuckara kactpanuja 3a neaopuinTe i Moieiln ncuxujarpure u npasuunute/Hemiskata kastracija za
pedofilite gi podeli psihijatrite | pravnicite, 2071] ). A question arises also whether this patic measure is in conflict
with the provisions of the international instrumgefdr human rights protection. However, a commosugd was found
that this measure is more human than the surgasitation which has been used to punish sex offerfde centuries in
other (Nordic) jurisdictions and which was endorbgdhe early eugenics movement to eliminate fusgeial ills of an
offender’s progeny (Burchil, J, 2008 [2] ). Chenhicastration, from comparative point of view, isialy performed with
injection of a chemical hormone blocker used taipedsex drive and libido. The substance injectéal ime organism in
the countries where it is applied, is usually sgtithestrogen based contraceptive, such as Medroggpterone-Acetate
and Cyproterone-Acetate. The first is commonly usetthe USA and is known under the name of Deposeha and the
second is commonly used in the Europe, under tineenaf Dianette (Rylyk, C., 2008 [3]). But, the lmsilemma is
whether this medical-pharmacological treatmenni$ine with the provisions of the International @mant on Civil and
Political Rights and the European Convention of ldarRights, or not? The Covenant of Civil and PadditiRights forbids

cruel, inhuman treatment or punishment, and ini@dar — no one will be subjected to medical orentific
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experimentation without their consent (Russell1$97 [4]). First, one has to establish factors étedmine whether the
punishment is cruel or not. The factors must imply the following questions:Does it violate the dignof

theperson?Does it violate the evolving standardslexfency? Does it involve unnecessary inflictionpafn?Does it
involve barbarous methods of punishment (Burchil2008, p.15)? These factors in evaluating thelgrwf a punishment
were firstly established by the US. Supreme Cauthée case of Trop v Dulles (Trop vs. Dulles, 1958, and must be
taken as a measurement for degrading treatmenteiry e€riminal legislation where the chemical casbrais envisaged
(Pitula, E. 2009, p. 24 [6]). Further debate by shintific community and legal practitioners, bistsecurity measure in
Republic of Macedonia is still needed, in ordeimtprove the safeguards for human rights and liesiith the execution of

this measure.

CHEMICAL CASTRATION IN THE NATIONAL CRIMINAL LEGISL ~ ATION

Criminal Code

In the last several amendments in the criminaklagon of Republic of Macedonia, the Criminal Cpiteseveral
cases follows a strict pattern of tightening itéminal policy against sexual offenders.Apart frohe tother measures
envisaged in the latest amendments of the Crindwale, the accentwas on the introduction of thealea “Chemical
Castration” for perpetrators of sexual assault ahdd less than 14 years of age as a new secomigsure (Law on
Amendments and Addendums of the Penal Code, RepoblMacedonia, 2014 [7]). The definition of theeahical
castration of sex offenders is stipulated in they deticle 65- a, nhamedMedical-Pharmacological Treatment”which
states that with this security measure only a geafwe for sexual assault of a child under 14 yedimge can be sentenced
when there is a possibility or danger that the eegtor will repeat the criminal act. From thisidéfon we can sense the
restrictive approach of the Macedonian Criminal iskdion regarding the scope of punishable cond@temical
castration is limited only for perpetrators of #réminal act 'Sexual Assault of a Child Under the Age of 14 Y'¢@enal
Code, Republic of Macedonia — Article 188 [8]). Apfiom some criminal jurisdictions, such as thdistg Estonian etc.
which envisaged mandatory chemical castrationMbeedonian Criminal Code is seemingly more lenard envisages
the voluntary form. The voluntary chemical castratdivides into three directions, stipulated ingugaphs (2), (3) and (4)
of the same article, which according to the seyeoit the criminal act, envisage reduction of thés@gm sentence
(Tupanceski, N., & Kiprijanovska D., 2014 [9]). Rgraph 2 of Article 65-a stipulates that, if foe tbommitted criminal
act life imprisonment is envisaged the Court catuce that sentence to long term imprisonment ofetis. In paragraph
(3), we have similar reduction of the sentencehasprevious paragraph, from long term imprisonmefd0 years to
prison sentence of 20 years. Moreover, in parag¢dphhe Criminal code stipulates that, if for tmmmitted criminal act
the envisaged sentence is maximum 20 years imprienot) that sentence can be reduced to the minigmksce,
prescribed for the committed criminal act. All theeductions apply only in case the perpetratoeegto undergo
medical-pharmacological treatment or chemical a#istn until the rest of his life or until the timbe Court deems
necessary the perpetrator to undergo the proceByréhese provisions we can see the seeminglydibmature of the
newly introduced medical-pharmacological treatmerihe Macedonian Criminal Legislation, but if atbugh analysis is
made, it can be detected that the commitment omicla castration is not actually on voluntary basisom further
analysis of the provisions, it is deducted thathé&@ perpetrator does not undergo previously aedefpeatment, it will be
enforced. Lawyers consider this to be an illogisalution, because the possible “deal” here is:egtof longer

imprisonment, the perpetrator to get shorter ingomisent plus voluntary treatment. Without undergdimg treatment, the
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perpetrator should get longer imprisonment sentémstead of enforced treatment, because at thetkead/oluntary form
ends up to be mandatory. The procedure for enfaenemf this security measure is setparagraph 5of article 65-a.
According to it, the procedure shall be executedreeadom in specialized medical facilities aftes fherpetrator served the
jail sentence. The supervisory body for the executif this security measure is the DirectorateErecution of Sanctions
(DES). This body is responsible for informing theutt every six months on the enforcement of thissnee and the
further need for continuation or termination.Thepleitly mandatory chemical castration or medichkmmacological
treatment is envisaged in paragraph (7) of the samide, which stipulates that this measure caeecuted without the
consent of the perpetrator in the case of recidiviEhe perpetrator is submitted to this securityasoee, his/her entire life,

or in case when the Court finds the treatmentfiicg&nt and end it.
Law on Execution of Sanctions

The Procedure for execution of the newly introdusedurity measure — medical pharmacological treatroé
sexual offenders, is regulated with the Law on E%ea of Sanctions. The Law on Amendments of they lom Execution
of Sanctions was promulgated in November 2014 (bawAmendments and Addendums of the Law on Execution
Sanctions 2014 [10]). These amendments providetHer addition of a new chapter — Chapter XXl-a (Math
Pharmacological Treatment of Perpetrators of Sefgault on Child up to 14 Years of Age) and 8 raticles (Art.257-
a; Art. 257-b; Art 257-c ; Art. 257-d; Art 257-e;rA 257-e; Art. 257-f; Art. 257-g; Art. 257-h) whicregulate the
procedure for execution of this security measurecodding to the respective articles this measurstroa performed in
specialized medical facilities and that the perfioigrprocedure shall be regulated with a speciabl@linie, which will be
promulgated by the Minister of Health (Law on Amemhts and Addendums of the Law on Execution of tame 2014,
Article 257-a). The proceedings of submission &f tourt decision to the competent institutions iref the following
steps: first the correctional facilities shall &eli the court decision to the Directorate for Exexguof Sanction, which
must deliver the court order to the appropriate in@dacility, before the start of the dischargeipé of the convicted
person for examination and preparation for the ettex of this measure. The application of this noeashall commence
after the perpetrator served his/hers prison seatewhich is considered a more appropriate solutioavoid further
health complications and stigmatization by othenates than commencement of this measure duringngepvison time.
The Minister of Justice will promulgate a guideliwhich regulates the procedure of deliverance efaburt decision by
the correctional facilities to the Directorate féxecution of Sanctions. The reporting period of tiedical facility to the
Directorate for Execution of Sanctions cannot begér than 6 months (Law on Amendments and Addendfrte Law
on Execution of Sanctions 2014, Article 257-c). Thigectorate is allowed to require an early repant the health
condition of the perpetrator and is obligated toinf the Court at least once in every six monthghenstatus of execution
of the measure or the need for continuation or elation of the procedure. Regarding the obligatiohthe perpetrator —
subject to a chemical castration the Law stipul#ties the perpetrator must notify the medical fgcibn eventual change
of the address and place of residence, he shotily ttee medical facility in three days if theresaralid reasons of his not
appearance on the scheduled date etc. Postponefrteetexecution of the chemical castration caruocaly in the case
of medical treatment or in case of death occurreica member of the immediate family. The postpon&nie the first
case last until the end of the medical treatmemh@ferpetrator and in the second case, 3 dagsthét death of a member
of his immediate family (Law on Amendments and Aaldiems of the Law on Execution of Sanctions 2014icksr 257-

e). Article 257-f envisages situations and sanstidgm the cases where the perpetrator-subjecteotitemical castration
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will not appear for his medical-pharmacologicalatreent at the medical facility. The medical fagilih a period of 48
hours must contact the Directorate for Executio®aifictions who has an obligation to notify the Cafithe perpetrator
refuses or abandons medical-pharmacological trestriie Court is obligated in this situation toussan order for forced
apprehension of the person-subject to chemicalratamt, and if the perpetrator is unavailable te throsecuting
authorities, to issue a warrant or Interpol redasofor his/her arrest. All costs for the apprel@msnust be paid by the
perpetrator himself/herself. The costs for the allemedical-pharmacological treatmentare paid fribra Budget of
Republic of Macedonia. The Directorate for Executimf Sanctions should also create and keep a retaiebase of
perpetrators which are subjects to a chemical atésty, and the Minister of Justice promulgates fihven, contents and

modus of storing and keeping records.
Comparative Experiences

The chemical castration today represents legaityeaind it is regulated in different manner in rhugriminal

legislation.

In Europe, the mandatory chemical castration issamed in the Penal Code of Poland, with the refofrthe
Polish Penal Code in 2009 which envisages the ntanidahemical castration for perpetrators of thinioral offense
"Sexual Assault of a Child under the Age of 15 $8ahlso in Republic of Moldova, after the promulgatiohthe Law on
amendments of the Penal Code in 2012, the chem#sdtation is made mandatory for any perpetratactwkexually
assaulted a child under the age of 15 years (Bakayits. 2009) [11]. These provisions are also Malidoreigners which
shall commit this crime in Moldova. The EstoniannBleCode follows the same example of mandatory atedm
castration. However there are European legislatiohieh still envisage the surgical castration iadt®f the chemical
castration (Estonia Passes Chemical Castration(&ill2, June 5) [12]. Such example is the GermaralP€ode that is
under harsh criticism for the continuous implem#ataof the surgical castration for sexual offersdekccording to the
German Penal Code, in order the surgical castratione performed, several conditions must be meh ss: written
consent from the perpetrator-subject of the chelns@mstration, written recommendation from a mediealm, the age limit
of the perpetrator must be above 25 years angtbisedure must not cause impairment of physicat@ntal health (Calls
for Germany to End Surgical Chemical CastratiorSek Offenders, 2012, February 2) [13]. In Portupal chemical
castration is on voluntary basis. The PortugueselP@ode envisages voluntary chemical castratitar &fie end of the
2008 — experimental intervention program. This paog was of a voluntary nature and envisaged voturtaemical
castration of convicted sexual offenders, and totehtal and physical rehabilitation after the prhoe Chemical
Castration for Pedophiles in Portugal, 20[1%)].

In the USA, the chemical castration is also presettie legislation and practice of many of thaestaCalifornia,
Florida, lowa, Louisiana etc (Tupanceski, N., & Hjanovska D., 2014, p. 269-270).

DISCUSSIONS: MEDICAL AND LEGAL ASPECTS

There are several aspects regarding the chemistthtian that raise debate and discussion. In theedonian
criminal legislation, it is envisaged as a securitgasure, meaning that it is of medical preventikaracter aiming to
protect children from assaults and exploitatiorpetlophiles. However, it is uncertain whether pediapls strictly of

hormonal origin or not. Namely, medical sciencentiffiies several causes of pedophilia: biologicayghological and
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social (Olshan, A, 2014) [15]. Therefore, lawyensl @octors stress the concern that the chemictbtian may not meet
the preventive expectations asrepresents a horniczaiment. Furthermore, the effects of the chelndeatration, also
recognized in some states in the USA are considerbd possibly minimized or reversed by simplaketof testosterone
((Olshan, A, 2014, p. 14). Furthermore, the psyobichl treatments are considered effective in phiiaptreatment and
should follow eventual medical measures.Anothebl@matic aspect of the application of the chemazatration is the
human rights issue. Namely, the forced medicalrvetetions are in contrast to the right to informmmhsent and the
protection of the physical and mental integritytbé person. If we take into consideration the thett the chemical
castration is not proved to be secure and effeqireventive measure, it is also considered notitegie. Since it can
result in danger to the health and sometimes avéinet life of the offender, this measure can endeipg a bodily injury

or ‘corporal sanction’.

Moreover, according to the Macedonian Criminal Cddewill be enforced after the execution of the
imprisonment, which in many cases means that s@eieons whose sexual arousal are significantlgted are subjected
to the risky measure.

Finally, according to the official statistical dathese crimes in Macedonia do not show increasigds, nor

represent significant part in the overall crime.
CONCLUSIONS

The inclusion of the abovementioned security measurour legislation means that the Macedonian @@in
Legislation is in line with the several contempgréggislations, both European and American andovedl the global
tendencies in the fight against sexual crimes againildren. The Macedonian dual approach to chalnsistration differs
in many ways from the European legislations whitii envisage surgical castration or only mandatahemical
castration of sexual offenders. However this suligstill under high attention in the experts' fitikthe legal circles and
the policy makers. More scientific and professiotiacussions are needed between legal experts,deggitioners and

medical practitioners to determine key recommendatfor advancement in this respect.

Several weaknesses of this security measure camderlined. First, this is the only security measwhich
refers to a single criminal offense — art. 188 afdddonian Criminal Code - "Sexual Assault of a €hihder the Age of
14 Years" Second, the chemical castration addresggshe hormonal etiology of the pedophilia, wdes it is considered
of unclear and complex origin. Third, the executtakes place years after the perpetration - aftereixecution of the
imprisonment that cannot last less than 12 yeaosir, the voluntariness regarding the acceptancéh®fchemical
castration is unreal since is backed up by enfoeagtution. Five, it is a step back from the stadid# prescription of
human and not degrading sentences and measurke kriminal law. This means that not only the ps@an, but the

whole concept itself should be reexamined, ameagedupgraded possibly with mandatory psychiatdatments.

No chemical castrations have been performed ydhénMacedonian court practice; the commencement wil

certainly show all the positive and negative aspebihe Macedonian courts are faced with a tremedballenge.
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