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Abstract: Year 2015 is to witnessing ICC cricket WbCup and all of us are enjoying this mammothizent. Reliance , Espn ,
pepsi co, etc are the official sponsors for thiseav and they have spent a hefty amount in being aridhe sponsors. In the
same breeze of enthusiastic atmosphere, ZANDU (@otofficial sponsor) balm comes with an advertisemhestating it to be
official balm of players’ relief in world cup. Yeghis is Ambush Marketing. "Ambush marketing" is #erm which describes
any unauthorized activity which attempts to assdei@a product, service or business without paying flee privilege. This can
be done by running event related promotions, foraexple, giving away products which will hopefully heatured in press or
television coverage; using advertising space in ximity to event grounds or official broadcast spptand sponsoring
individual teams and athletes rather than the eveitgelf. Commercialization of sports magnetizes €oiPR issues like
Trademark, Copyright, Design, licensing and franding etc. For now, being a very new terminology “bBmsh marketing”

has no specific legislation in India and this papserves the same reason to shed light upon ambushketing and its nexus
with IPR protection.
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l. INTRODUCTION

With the business angle of sports growing by thg, dlbrmant intellectual property rights (IPRs) wegtin almost every
component of the sports industry are being tappexidand capitalized. IPRs are valuable assetsatigatised as marketing tools
towards the branding of sporting games and condemtents, sports clubs, teams, celebrity statusMdcketing techniques are
applied in creation, maintenance, popularizatiod anstenance of distinctive marks, logos and pelims, while copyrights
vesting in brand and image creation etc. are predeto reap benefits on an exclusive basis corisgléhe very nature of
competition in sports. Various football clubs arduhe world are a perfect example of intellectualperty brand capitalization.
Manchester United, Real Madrid, Barcelona and lpwet are a few examples of football clubs that hagen developed and
marketed as huge brands worth millions of dollarsie organizers of popular games such as FIFAl§&ht PGA (golf), NBA
(basketball), IPL (Cricket) and so on organize amghage the events, in such a manner that theybdee@ extract maximum
value from others who want to exploit the markefiogential that the events offer.

As the expenses of turning into an official sponsba real sporting occasion have mushroomed ater years, sponsors
progressively need to manage what has ended uprkasvambush marketing. Ambush marketing happens whwand tries to
adventure the media consideration of a significgarting occasion by uniting itself with the ocecasiwithout being an official
sponsor, as such, without paying a sponsorshipgeha@mbush marketing is evidently successful, aomes marketing experts
even laud it as the boldest and most imaginatiyee tpf advertising ever. Then again, Ambush margetionsiderably
undermines an event's integrity and also its c&pdoi pull in future sponsors. In this way, somentemd, it debilitates to
disintegrate the crucial income base of mega-smpidiccasions, for example, the Soccer World Cupmita 1 Racing or the
Olympic Games. Whichever viewpoint one may take,ghedominance of Ambush marketing brings up teeeof what lawful
alternatives are accessible to coordinators aridiafponsors of such occasions to keep Ambudiens "hitching a free ride"
without making any financial commitment.

Indeed along these lines, ambush marketing is m@iviul idea. There is no hint of this English teimlegitimate lexicons or
different vocabularies. Actually, it is a declagattiutilized by masters as a part of advertisingesys. A certain Jerry Welsh who,
in the 80s, was world marketing executive for Aroan Express and as being what is indicated spahgbeenational sports
groups for the 1984 Olympic Games, cases to bertrator of the concept.

1. THE CONCEPT

The expression "ambush marketing" has existed iatig the 1984 recreations with the idea charaatdriand created in
papers by American experts. Albeit numerous haiesl to characterize it precisely they have all eigreed the issue of its
legitimacy. Some consider that it is an unlawfusibess acted by an organization attempting to naatedationship between its
items and administrations and a media occasiorgrlylarge a game, to draw a business advantagetfremotoriety of this
occasion, however without being the sponsor andaowit needing to acquire the smallest approval fiteensponsor. The result is
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that, in the long haul, ambush marketing will lestige estimation of the selective rights obtainesoane expense by the official
sponsors of the occasion. This definition has Badisthe lawmakers in specific nations who, on #wicitation of the
coordinators of games occasions, have fused it imir assortment of measures. Case in point, it@lgquivocally denied
ambush marketing for the term of the 2006 Wintem@&s by characterizing it as "all exercises paratidhose of the elements
officially approved by the organizer to acquire ratary gain”.

Others consider that ambush marketing consistsaking use of an opportunity to develop businesa way that is not
prohibited on legal grounds. According to this aggmh there is nothing illegal about ambush margefiimis has been confirmed
by certain court judgments. For instance, the Diihh court in India has stated that the term “ashbmarketing” is not part of
the legal terminology and the practice does nasiown right constitutes unfair competition, doed seek to mislead the public,
but on the contrary is an instrument that usesoghgortunity presented by an event to further its1rawmmercial goal$.In
France, a recent judgment asserted ‘@bnsorship cannot deprive another economic pldy@m basing its publicity on a sport
provided it does not use the symbols or logos eff¢hderation that organizes the event, nor the endgsports event belongs to
everyone because it constitutes part of currerdisffand only its direct or televised showing cantbe subject of specific rights
acknowledged by article L.333-1 of the Code destSoaw on Sports]™’ From a marketing standpoint, the “ambush” theefor
consists in exploiting all unprotected businessoopmities.

1. STRATEGIES

There are three elements that help distinguishspship from patronage: 1) A sponsor makes a dartton in cash or kind --
which may or may not include services and expertige an activity which in some measure is a lespursuit, either sport or
within the broad definition of the arts; 2) the spored activity does not form part of the main caroial function of the
sponsoring body (otherwise it would be straightfardvpromotion, rather than sponsorship) and 3spimasor expects a return in
terms of publicity. Ambush Marketing can be dividatb three broad categories:

a) Direct ambush marketing
b) Associative ambush marketing
¢) Incidental ambush marketing

A. DIRECT AMBUSH MARKETING:
It is an intentional use of symbols and tradema&sociated with the mass event so as to give theuawers the wrong
impression as to the actual sponsors of the e@anmtain direct ambush marketing strategies are:

1. Predatory ambushing: The direct ambushing of a market competitor, ititgrally attacking a rival’s official sponsorship
in an effort to gain market share, and to confusesamers as to who is the official sponsor. Fomgle, during the
Heinekein, UEFA European championships, 2008, Heimein an effort to ambush Carlsberg’s officialoaporship,
created marching band-style "Trom-pets" (drum hé&ds)Dutch fans on their way to Bern which alsoeaics drum,
branded with the heinekein logo and name; compargased advertisements featuring Dutch fans tiagelto
Switzerland, visiting official Oranje fans campiogmplex, and Heinekein marketing executives plgttirays to ambush
the European ChampionsHip.

2. Coat tail ambushing: the attempt by an organisation to directly assediself with a property through legitimate link,
without securing official event sponsor statusrdfers to the unsolicited association of a comptmyn event. For
example, in Beijing Summer Olympics, 2008, follogrihiu Xiang’s injury in the men’s 110m hurdles, Mikeleased a
full page ad in the major Beijing newspaper featyrihe image of the disconsolate Liu, a Nike-enelbsthlete, and the
tagline: "Love competition. Love risking your pridesove winning it back. Love giving it everythingy've got. Love the
glory. Love the pain. Love the sport even wherrédis your heart".

3. Property infringement ambushing: The intentional use of protected intellectual gy, including trademarked and
copyrighted property such as logos, names, wordsgambols, in a brand’s marketing as a means atlittg itself in the
eyes of consumers to a property or event. For el@armpUEFA European Championships, 2008, bettmggany Unibet
released a series of magazine advertisement irstPatiagazine, Pitkanoza for online betting on theofean
Championship, explicitly featuring the words ‘E#008’ and football in their adverts.ling" brand.

B. ASSOCIATIVE AMBUSH MARKETING:
The term itself is clear as it means intentiona afsuch terms or imagery which portrays thatabmpany has links to the
sport event or property, without making any refeeeto the official sponsorship. Such different typé associative strategies are:

1. Sponsor self- ambushingWhen the official sponsor creates the marketing rnomication beyond the scope of its

sponsorship rights effectively ambushing the ottficial sponsors. During UEFA European Champiopsla008, the
official sponsor Carlsberg extended its promotieydnd the sponsorship rights by giving away headbdao the fans
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during the tourney, sporting fake team-colour hiilso gave T-Shirts to the fans visiting therata promotional
Boothvi.

Distractive Ambushing: Creating the distraction in or around the placewdnt, not having any association with the
event, in order to gain the attention from the ¢'gegudience and thus promote the brand’s prodraritexample, in The
Open Championship, 2008, Bentley set up a linefupeBentleyvii cars outside Hill side Golf cluthigh is adjacent to
the Royal Birkdale, the host course of the Operichvhttracted great attraction from the event anmb¢"

Value Ambushing: Making a direct reference to the event or propsrtifeme or values to imply a link with the event in
the mind of the consumers. For example, Puma,arEtlropean Championship, 2008, in order to proritstéootball
line used the tagline, June 2008: Together Everysyhihus making a direct reference to the eventgpiayed that
month*

Insurgent Ambushing: use of surprise and aggressive promotion at antewgh minimum investment in order to
maximise the awareness and to distract the atteoficthe people from the official sponsors of tiverg and the event
itself. For example, in 2008 French Open- Ronaldréa K-Swiss ambushed the rivals Adidas and ththitig sponsor
Lacoste by setting up a huge purple tennis ba#l orashed car on the major route to Ronald Garros.

Pre-emptive Ambushing:When the official sponsor creates the marketingroamication in order to usurp any possible
ambush marketing campaigns of the rivals, thus ptomg the ambush activities and distracting theufofrom any of the
other official sponsors of the event. For exampiethe European Championship, 2008, Adidas produ&ihflatable
footballers wearing the jersey of each countryipigating in the event with Adidas logo and stripesluding those
countries which were sponsored by Nike and Puma.

Parallel property ambushing: The creation of a rival event or property to be pamallel to the main ambush target,
associating the brand to the sport or the industtye time of the event, thus capitalising on hien event’'s goodwill.
For example, Nike organised a global contest “huna@e” in 24 countries around the world includifta8ghai, where
the Olympics, 2008 was taking place, which was iooetd for 7 days following the Olympics, and gadtea huge
international marketing throughout Olympics centaedund Nike and the marathbn.

C. INCIDENTAL AMBUSH MARKETING:
When the market communications of a company leadsith incidental ambushing of the official spossdrmay be done in
two ways:

1.

Unintentional ambushing: when the consumers incorrectly identifies a noorspring company as an official sponsor
due to its previous association or due expectatibrassociation with the event. For example, Speedmed a
conxisiderable attention from media as result afcess of swimmers wearing LZR racer swimsuits. fragrayed
Speedo as official sponsor of the Beijing Games ttreating confusion in the market.

Saturation ambushing: a strategic increase in the marketing communinatioa product through aggressive marketing
in order to maximise the advertisement during thenéby maximising available advertising beforerig and after the
event. For example, Lucozade, during the Beijingnics indulged into aggressive marketing of iteducts much
above its standard marketing featuring athletescavatiety of sports significantly.

V. THE REASON

There are principally four reasons regarding whybasin marketing, despite being an intellectual priypefringement has
survived, as discussed below:

A.

Most ambush marketing crusades are short-livecbrtiig occasions, for example, the world mug, sugexl, Olympics,
and so on happen inside a brief time of time, magecenterprises' endeavors to ambush occasiomsajignhappen inside
an exceptionally restricted time period. For xiiarece, where an enterprise utilizes an occasiorchwhoes on for a few
days, to market its items, it gets to be exceptiprieoublesome for the occasion coordinators tacfice their legitimate
alternatives to shorten such action.

Existence of constrained case laws: Though lawst exhich may have a general application to theeissiiambush
marketing, just a modest bunch of cases have redWanced through the legal framework. This is eigflg valid for
difficulties to ambush marketing utilizingxiii theypothesis of misappropriation. Fights in courtigdlmuch time and
exertion, thus far not very many promoters or spos$iave brought suits against ambush advertisasg in point, and
misappropriation of the group property.

Success of corporations in defending themselvespd&ations have been greatly adroit at shieldingntbelves from
legitimate difficulties against ambush marketin@s€ in point, on account of NHL v Pepsi Cola, Candlde mainstream
procedure of utilizing disclaimers, for examplag'brganization is not an official sponsor and iatspaid to member with
the occasion' was effective in helping Pepsi essapefree. Additionally, since the two items wer# comparative, Pepsi
wriggled out of the affirmation of trademark enabment and passing-off. The issue is that depegpdabless than one
state of any of the aforementioned cases or whatetreer conceivably relevant cases stays unfuffiiie this manner
prompting a fizzled activity by the petitioner.

Evasion of lawful response by event organizerseéiid parties regularly don't take legal help ,sgbent to there is a
scarcity of case laws in regards to ambush maneéind a court ruling for an ambushing organizationld set a point of
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reference that could be utilized by every otheraaigation actualizing an ambush fight. Associatibefind sporting
occasions are hesitant to sue because of dreadtahdng the substantial partnerships, who albeitpresent sponsors
may need to sponsor the occasion in future. Alse, énterprises that are wronged by the demonsisatid ambush
marketing by different organizationsxiv have depmhdn or will sooner or later of time resort to garative means. A
more achievable technique for occasion sponsooppssed to long fights in court would be to purehap the advertising
space encompassing the occasion stadia and exchastg® official sponsors; oblige stadia holdensotigh contract
arrangements to clear all advertising starting fthenearliest stage its region in order to offenthjust to official sponsors;
go into contracts with significant media associai@bliging them to offer first privileges of adtising in interims in
shows of the occasion, to official sponsors antriblisted media and open data packs to bring issuéght of the rights
claimed by the occasion coordinator and the agtlikely if those rights are encroached.

V. NEED OF LEGISLATION TO PREVENT AMBUSH M ARKETING

Today the stakes in sports are much higher for plathe broadcasting rights of the cricket worlg afi 1996 was bought for
an nominal amount of $ 15 million but for 2011 &@l5 cricket world cup the amount increased up 1ol$billion ,the sponsors
are very much concerned about their rights anddste although protection provided under trademaxts competition law
seems to be enough xvto deal with every situatfomntbush marketing but in reality they are not gjioand are not sufficient
for each and every situation, lets again discuss'tiothing official about it" campaign by Pepsinias more or less a spoof or
parody on the official sponsor but in reality it sva smartly done act of ambush marketing, the paficketermination remains
whether any business/official association with ¢vent is implied indirectly, even today a smartbnd act of spoof or parody
like "nothing official about it" will not be attra¢he provisions provided to attract ambush mankgti

There is no doubt that the practice of ambush ntizugkés an unethical business practicexvi, andpast two decades have
shown how important it is to have more stringerteliactual property protection besides what is miest for in the current
regime. While it may be argued that it is each ocaipion’s free right to advertise during such intgfonal events which involve
national pride, it is unjust to a corporation tleaters into agreements with the event organizedspays millions to acquire
exclusive rights to advertise on the one hand amgarations that have not paid a single penny aigoy the same benefits on
the other hand xvii. It is only fair to put a cast acquiring a right of association especially whiembenefits accrued far exceed
the initial cost. Another issue of concern to evanmgfanizers is that the practice of ambush margédias jeopardized their ability
to fund events due to their inability to retain tggonsors. Ambush marketing affects event orgamizensiderably and poses a
substantial threat to their economic interests.nSpship costs for London Olympics that took plec2012 was estimated to be
£ 2 billion, which forms a substantial portion dfetfunds required to organize the event.xviii Watich astronomical costs at
stake, ambush marketing poses a huge threat ablasit on sponsorship resulting in an enormous olerihe budget.

While there are various acts of ambush marketiayy tbme within the ambit of trademark, copyrightimgements or passing
off, they are not threatening, since they can Belved through legal means. However, the other@ctsnbush marketing which
corporations resort to by circumventing the aboeationed IP protections, are the ones that areagdmconcern.

VI. CURRENT STATUS WITH CASE -LAW

With respect to the first category of ambush mankgtnamely, piracy; the law of trademark and caghyr provide adequate
protection. Here, not only consumers are proteftah deception but also business goodwill remairctgeted xix. As far as
infringement of copyright is concerned, there aggain instances of ambush marketing that cleadlyuinder the category. For
instance, commercial use of rights, benefits andilpges without authorization, explicit attempt &ssociate with an event
without a licence, use of words, symbols or pietsriconfusingly similar to the event, producing smiling counterfeit
merchandise, xx registering website domain namehk thi¢ Internet to profit using famous names, dowauiong copyrighted
satellite feed of the official event broadcast #mrahsmitting it via the Internet without proper laatization, unauthorized use of
athlete appearances, images or likeness for adivertpurposes during the event are all examplesitbér trademark and/or
copyright infringement or passing dff.

On account of National Hockey League v Pepsi-Cdth the first case on the planet to manage ambusfkating, NHL, a
partnered administration organization with 21 iosltey groups, had a concurrence with Coca-Coldkaii it would be the
official beverage of the competition. Thus,in betweahe broadcasts, pepsi-Cola showed a show witx@aordinary superstar
along these lines reflecting that Pepsi was thieiaffbeverage of the competition. Challenges wieavise sorted out utilizing
the show itself. At the trial court, NHL fought thsuch shows depicted that Pepsi was the offi@akebage sanction by NHL.
Consequently, Pepsi was obligated for passingfépsi then again contended that it was doing justeful advertising and
special crusade which was genuine. The court eldintot every sort of association asserted carmbeeted to be passing. There
must be a representation that the respondentsisgare joined with the offended party in sucbwe as would lead individuals
to acknowledge them on the confidence of the offenparty's notoriety. Hence, what the court thodghb inspect was the
degree of advertising by Pepsi in respect to whattdistorted to people in general that one oreater amount of the offended
parties endorsed, approved or embraced the challemgl accordingly, by suggestion, the respondtsitss, or that there was a
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few business association between the offendedegaatid the litigant. The court held that howevir was an acceptable instance
of ambush marketing; nothing might be possiblesttuse NHL or Coca-Cola. Thisxxiii may likewise beiastance of trademark
misappropriation however not perceived by the court

In India, the Delhi High Court refused to accepbash marketing as a plea for infringement of ielial property when the
International Cricket Council brought a suit agaiBstannia during the World Cup.xxiv In ICC Develment International Ltd
(ICCDIL) v Arvee, the subject of dispute was a @sttwas organized by Arvee to win tickets to therM/@up. The catch phrase
used to publicize the contest was the same as xadvitfe ICC had got registered. Arvee was therefsued on grounds of
passing off and ambush marketing. Again, the clainambush marketing was not recognized by the Cand acts of the
defendant were not considered misuse. In the dal&(Development v EGSS, an injunction was grarggdinst the defendant
for misuse of the world cup logo only because thvesis a copyright infringement as the logo was kelde an artistic work under
the Indian Copyright Act. In the case of NCAA v Ce@Brewing Co, filed in the US, the grounds on vihibe suit was filed"”
were breach of revocable licence and unfair cortipetiSince the ground of ambush marketing wasreodgnized by the law,
NCAA used other means to ensure that they got aufable judgment. The above case laws show thabsence of specific
legislation for ambush marketing, defendants geayathereby leaving the plaintiff with no guaranteesnedy. The most
successful ground against a defendant in instasfcasbush marketing has been that of passing bfisTthe current intellectual
property regime though not completely powerlesapisadequate to counter the issues of ambush tiraglkand there is a need to
develop a specific law for the same.

VII. L EGISLATION AROUND THE WORLD

1. SOUTH AFRICA

Section 9(d) of the Trade Practices Act, 1976 stdiat ‘no person shall, in connection with a spoad event, make, publish
or display any false or misleading statement, comoation or advertisement which represents, impliesuggests a contractual
or other connection or association between thagqmeand the event or the person sponsoring the,evecause such statement,
communication or advertisement to be made, poddisor displayed’.xxvii Thus, during the FIFA 20¥0orld Cup which
qualified as a sponsored event, any ‘associatioat tvould have suggested ambush marketing would baached the Trade
Practices Act. The Merchandise Marks Amendment 2002 defines ‘event’ and ‘protected event’ andhatizes the Minister of
Trade and Industry to protect certain events. TOEOZ-IFA World Cup was designated a ‘protected gverder Section 15A of
the Merchandise Marks Act, 1941. Under this sectionthe period during which an event is prote¢tad person may use a
trademark in relation to such event in a manneickviig calculated to achieve publicity for that gathrk and thereby to derive
special promotional benefit from the event withthé prior authority of the organizer of such eveAs a precaution, FIFA had
applied to have all its official marks declareddbibited marks’ under Section 15 of the Merchaniiiseks Act, 1941 as a result
of which the use of any such mark would be an aei®ffences under both the Trade Practices ActMaerdhandise Marks Act
carry fines and prison terms.

2. AUSTRALIA

Australia has taken the lead in its attempt to m@dr@mbush marketing. When the 2000 Summer Olymaese to Sydney, the
Australian government passed the Sydney 2000 Gdmeégia and Images) Protection Act, 1996, and tlev South Wales
government passed the Olympic Arrangements Act,02@0 significant part of both laws was Games-speciégislation
xxviiienacted to prevent ambush marketing and mlevior clean Games venues to equip New South WaldsAustralia for
future sporting and large marketing programs. Eafter completion of the Games, the Australian gorent has enacted similar
laws for hallmark sporting events, the most reteing the Melbourne 2006 Commonwealth Games Pioteéict 2005 (ref. 35).
The Act contains a provision that the Registrardlshat register under the Trademarks Act, 1995aalémark that contains or
consists of any of the marks of the Olympic mosigmbol, torch and any other design related to thenics registered as an
artistic work. Also, a protected Olympic expressismot permitted to be used for commercial purpaseept by the Australian
Olympic Committee (AOC).

3. NEW ZEALAND

New Zealand has passed legislation to protect gpsrsf important events from ambush marketing tlee, Major Events
Management Act, 2007. The purpose of the anti-ambuoarketing portion of the law is to prevent unauited commercial
exploitation at the expense of either a major ewmganizer or a major event sponsor. Specifically taw prohibits, (i)
representations that suggest persons, brands, ,goba@grvices have an association with a major tewdren they do not; (ii)
advertising from intruding on a major event activitnd the attention of the associated audience;(@pdhe use of certain
emblems and words relating to Olympic Games and r@omvealth Games (and other designated events) wtityopropriate
authorizatiorf?™

4. CHINA
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After being selected as the host of the 2008 Sum@igmpic Games, the Chinese government passed rbieddon of
Olympic Symbols Relations, 2002 (ref. 37). Like 1H& Amateur Sports Act and the Australian legiskatithis law not only
protects Olympic symbols and names, but also irdwch anti-ambush marketing clause. However, amimasketing is vaguely
defined as activities that might be deemed by stheran existing sponsorship or other supportiatioaship.

5. ENGLAND

In 2006, England passed the London Olympic GamesRaralympic Games Acts, 2006 with a provisiongduce ambush
advertising at the 2012 Summer Olympics. The laovigies the framework for the enactment of reguretito control advertising
and trading in the vicinity of the Olympic eventmues in order to fulfill obligations imposed by tH@C, and gives official
sponsors exclusive rights in relation to the usarof representation that may create an associbtitmeen the official sponsor
and the London Olympics. The law also states thgtprson who is not authorized to make a repraientthat may create an
association between that person or company andathéon Olympic Games in the mind of the public v in breach of the Act
and is punishable by fir&

6. BRAZIL

In coordination with the Brazilian National Instéu of Industrial Property, the government is segkio implement
preventative measures to combat ambush marketihge\Brazil does not currently have a legislatipedifically aimed at either
prohibiting or allowing the practice of ambush netikg, the Civil Code and the Industrial PropergmLgenerally prohibit any
act that may cause unlawful enrichment or unfamjgetition practice, which includes undue assoamatib a non-sponsor to a
sport or cultural event. It is anticipated thatsthile may be modified to prevent ambush marketginthe FIFA World Cup in
20147

7. CANADA

In anticipation of the 2010 Vancouver-Whistler Olyim Games and with the objective of ensuring prtiodacof trademarks
related to the Olympic Games and protection agaiedhin misleading business associations, the rgovent of Canada has
introduced Bill C-47, which is to be known as thiypic and Paralympic Marks Act. The provisiongtuit Act are on the lines
of its Australian and South African counterpdfts.

VIII. THE INDIAN PERSPECTIVE

Experiences from the past three decades have ptbeefact that ambush marketing is unethical and important is to have
stringent intellectual property protection besideatvis provided in for current regime At presentlia has not enacted specific
anti-ambush marketing laws and accordingly redreast be had to the Trade Marks Act, 1999, the dghyrAct, 1957, the
Emblems and Names Act, 1950 and the common lavwmati passing off.

THE COPYRIGHT ACT, 1957

The Copyright Act is a capable tool which providesemedy in the limited set of instances of "ambmsinketing” i.e. where
logos or other original works of authorship areduggthout license by third parties. The Copyrighdt AL957 provides the owner
of copyright privilege to enjoy the exclusive righ reproduce, perform, publish adapt or transtatecopyrighted work and any
such act undertaken without the license of the dght{y owner would, generally, constitute copyrighfringement. Now as per
the Act infringement consist of two essential elatae

» There must be sufficient objective similarity betinfringing work and the copyright work,
» The infringing work must have been derived from¢beyright work.

'‘Lay observer test' holds a prominent positionndidn context, this test is applied by Indian ceunt order to evaluate the
cases concerning alleged copyright infringemene fEst relies on the belief that "if to the 'laysetver' it would not appear to be
reproduction, there is no infringement of copyrighthe works"xxxiii. In regard to "ambush markefirthe Delhi High Court in
case of ICC Development V. Evergreen Service Statiecognized a limited role of copyright law inagting an injunction
preventing the defendants from using the logo @fC'IWorld Cup 2003" consisting of black & white piand the mascot
"dazzler" holding these to be "artistic work" protesd under section 2(c) of the copyright Act, 1957.

THE TRADEMARK ACT, 1999

The Trademark Act, 1999 provides that a trademaaly tme registered or unregistered, when the tradeisaregistered the
registrant is granted certain privileges these are:
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1. Title to mark established which enables the trad&rowner to avoid proving his title against anyrinfement of the mark.

2. The exclusive right to use the registered tradenmarklation to the goods or services in respeavioth the trademark is
registered

3. The right to obtain relief in respect of infringemef trademark.

What is necessary is that the applicant must be #blshow 'distinctiveness' of such trademark wtiehsought to get
registered. A trademark which is not of distinctigkaracter or a trademark which is "deceptivelyilsirh to an existing
trademark will not be registered. The key determiria determining copyright infringement is "liketiod of confusion” in the
mind of consumer. Whenever there is an instancegétered trademark infringement, the followingmraént must be present:

Use of a registered trademark by a person otherithaiegistered proprietor or registered user.

Use of either of the whole of the registered traalénor an adapted one by making a few additioradterations.

The infringing trademark is identical or similarttee trademark already registered.

The likelihood of causing confusion on the partpablic. Advertising of the registered trademarksirch advertisement
takes unfair advantage.

In the case of ICC Development V. Arvee Enterpresed Anr, it was said that for a plaintiff to fisdccess in his claim, he
must prove that there was "likelihood of confusiam'public mind that the defendants were sponsoi&cense of world
cup. The defence of "nominative fort use" shalbdde considered, the registrant of a trademarloigranted the right to
limit the bonafide use by an unlicensed third parfthis trademark to describe the character orityuaf the trademarks
registrant’s good or services, so where a defendss a trademark to describe the plaintiffs prodatber than its own , a
fair use defence is available provided that thelpeb or service in question is not identifiablehsitit using the trademark,
that only so much of the marks are used as is neddp necessary to identify the product or seraicd the defendant has
not done anything that would suggest a sponsorship.

6. As per the trademark Act, 1999 nobody is entitlednistitute any proceeding to prevent or to recal@mages for the
infringement of an unregistered trademark. But niinedess the Act provides that nothing in the Awalsbe deemed to
affect the right of any person for passing off gpadt services, as the goods of another personerasssprovided by
another person or any available remedies. A passffigction is thus maintainable under the lawanf bbf tort or common
law of right.

PonNPE

o

IX. CONCLUSION

Ambush marketing is a questionable and occasioralhtested issue. Brand managers are enticed tasimbarket on the
grounds that it is a generally modest method famiing in shoppers to their items. Nonetheless, rojpush marketing, brand
managers endanger the practicality of real spoduggsions. This and different reasons that haee beked about in the article,
without a doubt warrant the need to administer éepkthe act of ambush marketing. In the eventdahaiush advertisers are
permitted to proceed unhindered, scarcely any ratgivstays for official sponsors to pay the colbsgmwnsorship charges
without which these occasions basically can't ac€m the other hand, ambush marketing can't be sieeply a marketing
language or a business aggravation. It needs pelmeived in law to empower gatherings to bringitheerative activity against
the individuals who confer the demonstration. Usllaschoice is taken by the courts or lawmaking bagybush marketing will
keep on prospering and examples will just increméxdtwithstanding, it is empowering that the Indidndiciary has
demonstrated a slant to punish or if nothing etganict the individuals who enjoy this practice ¢snseen by a request passed by
the Delhi High Court.41 There was additionally agasal for a draft enactment which did not sedligie of day. These can be
seen as positive steps by the official and legahéde a move against those reveling intellectuap@rty encroachments through
ambush marketing.

The extent that whether ambush marketing is morabasically savvy business practice stays quedtienaVithout
authoritative procurements or points of refererthe, part of ethical quality is frequently highlight Faultfinders call ambush
marketing parasitic marketing, guaranteeing thganizations are deliberately searching for appresidb piggyback on their
rivals' sponsorship of real occasions regardlesshaflenges from sponsors and occasion organiZefihé ambusher that gives
the impression of contribution without installmésjust serving its own particular slender premitaward oneself and, in doing
in this way, takes part in conduct that is hurtbumore noteworthy else's benefit of game. It &easal to not just keep up a zero-
resistance policy towards ambush marketing, buaterattention to this practice with the goal thatsawers are stopped from
participating in such a practice. This demonstratid publicizing could be possible by distributegea data sheets that would
incorporate what the official imprint is, and so @nsequently producing mindfulness about what di@add up to a trademark,
copyright or configuration encroachment would béasighat occasion.

An occasion of a global scale assumes an esseatiain fortifying economies and games framewonkg advancing tourism,
eventually affecting the financial development o$tate and additionally relations with differenatss. Real occasions need
sponsors on the grounds that they can't be hetplilsirly with open expense cash. Sponsors do lopkhfir pound of tissue in
return for their commitment and are unrealistiartake the sponsorship responsibility unless theigbelthe organizer. On the
off chance that the organizers' are not able totpuest the risk of ambush marketing, it mightvdrsponsors off from such
occasions in future. Prospective sponsors must tieveapacity to trust the organizer and natusehiich the occasion is held. To
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guarantee the sponsors security in this respectealanique enactment concentrating on particularagions of national
imperativeness is defended. The possible acconmpéish of the law will reflect in the achievement adcasions secured and
encouraging of an environment that advances nursernare comparative occasions in India. Essentiaflypne is to
accommodate the general population enthusiasmouiitff points on opportunity and checks on invesriess and development
induced by a hostile to ambush marketing law, theused occasion ought not lose the soul of thengimg in attempting to
implement laws with hyper-specialized precision.

Likewise, the requirement for an enactment cant\e-underscored. Dependence on interchange geasuander trademark
or copyright encroachment, passing off, opposisaray or out of line rivalry must be a stop-creviame plan, not a changeless
arrangement. The procurements in enactments passifterent nations, for example, the wide protgate by the enactment of
New Zealand, powers given to imperative servicedeuithe South African enactments and particulaslaanctioned in China,
United Kingdom can be utilized as a benchmark taftda unique enactment to control the threat. If ao extraordinary
enactment, procurements for ambush marketing aieghe fused in the trademark and copyright enactsnigself by changes.
The case for enactment must be made on sound mgrgtaunds in people in general investment and artigular Indian
connection.
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