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Abstract

In an effort to fight the epidemiological health crisis precipitated by COVID-19, South Africa has declared a
state of national disaster under the Disaster Management Act 52 of 2002 enabling the government to lawfully impose
lockdowns and take other necessary measures. This article argues that for South Africa to succeed in overcoming the said
crisis as well as the other pandemics facing the country, there is a need to re-configure the country’s patent laws based
on an Afrocentric approach to expanding access o essential medicines. It contends that South Africa’s current patent
laws are based on problematic theories of intellectual property law largely steeped in a Eurocentric regulatory construct
which advances neo-colonial economic interests contrary to the country’s desperate need to ensure access to essential
medicines. The article argues for acceptance of justificatory indigenous and communalistic theories that enable the
enactment of intellectual property rights anchored on the philosophy of Ubuntu as supplementary to some of the extant
western individualistic notions currently underpinning patents on essential medicines. Such a humanising approach,
together with other complimentary measures, has the potential to re-orient and re-engineer the concept of patents on
essential medicines and the concomitant regulatory framework thereby promoting access to medicines in the COVID-19
era and beyond.
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1. Introduction

South Africa is confronted with an unprecedented epidemiological health crisis emanating
from the coronavirus (COVID-19) and other pandemics.* The Severe Acute Respiratory Syndrome
(SARS-CoV-2), first reported in the Chinese city of Wuhan on 31 December 2019, is responsible for
a highly contagious coronavirus disease which has infected millions of people across the world.® This
novel COVID-19 virus constitutes one of the greatest public health threats that South Africa has faced
since the dawn of the democratic order.® At the time of writing, more than 2, 948, 760 people in South
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Africa had contracted the COVID-19 and 89 635 have died from the disease and related
complications.” The number of people who succumb to COVID-19 may increase as South Africa
experiences more waves of infections from the virus.® This epidemiological health crisis is
exacerbated by the fact that South Africa still has a high number of people living with the Human
Immunodeficiency virus (HIV) and Acquired Immunodeficiency Syndrome (AIDS), tuberculosis,
cancer and other deadly diseases.® Combined with other interventions, increasing access to essential
medicines could reduce the effect of this epidemiological health crisis in South Africa.®

Meanwhile, to curb and limit the transmission of COVID-19 in the country, South Africa has
taken other proactive measures such as the imposition of lockdowns, conduct of contact tracing and
mandatory isolation of COVID-19 infected persons, among others.'! While these measures have
proven somewhat efficacious in containing the spread of the virus, polycentric issues such as socio-
economic conditions and lack of access to essential medicines, including vaccines, continue to
hamper their effectiveness.'? The ability to effectively combat the COVID-19 and other pandemics
depends, inter alia, on ensuring access to essential medicines including appropriate vaccines.*® From
a constitutional perspective, access to essential medicines is crucial for the realisation of the
entrenched human rights.** In particular, the enjoyment of the constitutionally protected right of
access to health care services entrenched in section 27(1) as well as the right to life enshrined in
section 11 of the Constitution of South Africa, 1996, is predicated on the accessibility of essential
medicines.*® When a biomedical company produces life-saving drugs it will have performed a crucial
public health function.® Clinically tested drugs reduce suffering, improve public health outcomes
and positively impact on the people’s standard of living resulting in the enjoyment of the various
fundamental human rights.'” Equally, inadequate access to essential medicines infringes, inter alia,
on the right to health care services, and the right to life.8 It similarly inhibits South Africa’s socio-
economic development.*®

The United Nations (UN) has recognised the significance of improving access to essential
medicines to the disadvantaged people of the world by declaring it a Sustainable Development Goal
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and setting an ambitious target in relation thereto.?° The World Health Organisation (WHO) which is
a specialised entity of the UN responsible for global public health has described essential medicines
as those that satisfy the public health care needs of countries based on the WHO standards of efficacy,
relevance, cost effectiveness and safety.?! Such essential medicines should always be accessible, and
comparatively affordable for the health care systems of member states to function well.?? In order for
a particular medicine to be deemed an essential medicine, it should be part of the list published
annually by the WHO called the Model Essential Medicines List.?®> Medicines contained in this list
are recognised as life-saving and indispensable for tackling many diseases such as COVID-19, HIV
and AIDS, respiratory infections, Malaria, and Tuberculosis.?* The WHO enjoins member states to
facilitate access to these essential medicines.?® On a continental level, the African Union (AU) of
which South Africa is a member has, in light of the continent’s 2063 development agenda, adopted a
number of resolutions on access to essential medicines in the COVID-19 era in addition to providing
strategic public health direction for member states.?®

Regionally, the Southern African Development Community (SADC) has adopted resolutions
in response to the COVID-19 pandemic which acknowledge the importance of expanding access to
medicines in the member states.?” These resolutions recognize that the region is beleaguered with
many problems which result in the inaccessibility of essential medicines.?® Access to these medicines
in SADC, including South Africa, depends on the following basic factors: (a) establishing and
maintaining the necessary infrastructure including healthcare institutions; (b) combating corruption
and adoption of sound procurement policies; (c) reducing the spread of disease through health
literacy; (d) enhancing the quality of medicines manufacturing; (e) political commitment towards
acquiring new versions of medicines; and (f) reform of the countries’ intellectual property laws.?°
Nonetheless, in the context of this article, patents on essential medicines will be treated as one of the
greatest obstacles to the accessibility of essential medicines.=°

Etymologically, the term patent is derived from the Latin patere.3! The term patere means ‘to

20 See Sustainable Development Goal 3 (Good health and well-being), and in particular the 8th target of this goal which is to achieve
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medium=GSR&utm_content=US_UNDP_PaidSearch_Brand_English&utm_campaign=CENTRAL&c_src=CENTRAL&c_src2=GS
R&gclid=CjwKCAiA4veMBhAMEIWAU4XRr5g9MxJDZi7RTEwfulSwlltV8eeUIvICQjyplIn_OLilFOPMLHAI8PBoCM8YQAVD _
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be open’, a phrase which was commonly used to refer to an open letter of privilege granted by the
sovereign or government to a particular person to practice art.3? The first patent legislation was
enacted by the Venetian Senate in Italy around 1474.%3 It allowed an inventor to have exclusive
monopoly rights of use for more than ten years over his new and ingenious product.3* As time
progressed, other countries followed suit by granting limited monopoly for inventions, and later to
publishers and authors of literary works as a means of spurring innovation, creativity and literature.3®
In the contemporary era, patent claims on essential medicines confer exclusive rights upon the patent
holders thereby ensuring that there is a monopoly over the supply of medicines in the market.%¢ In the
absence of stern price regulation, the attendant monopoly created by patent claims can increase the
cost of essential medicines, a problem which impedes access to them, especially in the developing
and least-developed countries.®’

This article seeks to present an Afrocentric critique of South Africa’s current patent regime in
light of the country’s developmental needs of expanding access to essential medicines in the COVID-
19 era and beyond.%® It considers how the South African Intellectual Property regime embeds neo-
colonial interests through its persistent element of patent monopoly rights.3® The central premise of
this article is that there is a need to supplement the western centric model of intellectual property
protection with an Afrocentric approach underpinned by the philosophy of Ubuntu as a model for re-
calibrating the current intellectual property regime to eliminate potential obstacles to increasing
access to essential medicines.*° This article therefore offers some critical insights on how to re-orient
and re-configure South African patent laws on essential medicines as an effective response to the
persisting national epidemiological health crises.*

There are three approaches adopted in this article to structure an Afrocentric critique of the
South African patent laws in pursuit of increasing access to essential medicines.*? The approaches
are: (a) an examination of the strengths and shortfalls of the justificatory theories supporting patent
claims on essential medicines in light of other potential Afrocentric rationales; (b) a scrutiny of the
patent protection rules in South Africa, their status and effect on access to essential medicines; and
lastly, (c) proposals for re-configuring, re-humanising and re-orienting South African patent laws in
enlarging access to essential medicines. The first part of the article explores various intellectual
property law theories that constitute the basis for justifying the granting of patents on essential
medicines.** Although justificatory theories of intellectual property rights maybe many, the
engagement in this part is limited to those with an immediate bearing on access to essential
medicines.* This part establishes the nexus between the epidemiological health crises, the

32 F.M Scherer and J. Wata, Competition policy and intellectual property: insights from developed country experience, (2014), 21,
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perience, consulted on 04.05.2021.

33 Craig Allen Nard and Andrew P. Morriss, Constitutionalising Patents: Patents: From Venice to Philadelphia, 2, Review of Law and
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38 Caroline Ncube, Decolonising Intellectual Property Law in Pursuit of Afiica’s Development, 8, The World Intellectual Property
Organisation Journal 34 (2016); Andreas Rahmatian, Neo-Colonial Aspects of Global Intellectual Property Protection, 12, Journal of
World Intellectual Property Law 42 (2009).

39 C. Wu, Transnational pharmaceutical corporations legal and moral responsibilities in relation to access to medicines, 7, Asian
Journal of WTO and International Health Law and Policy 77 (2012); J Pfumorodze, WTO TRIPS Agreement and access to medicines
in South Africa, 13, University of Botswana Law Journal 102 (2013).

40 Daniel J. Gervais, ‘IP Calibration’ in Daniel J. Gervais (ed.), Intellectual Property, Trade and Development: Strategies to Optimise
Economic Development in a TRIPS Plus Era (Oxford University Press, (Publisher) Edition no. 1%, 2014 p. 87.
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16, Potchefstroom Electronic Law Journal 370 (2013).

42 UNDP, Using competition law to promote access to health technologies a guidebook for low- and middle-income countries (2014),
13, retrieved from, https://www.hks.harvard.edu/publications/competition-policy-and-intellectual-property-insights-developed-coun
try-experience, consulted on 06.04.2021.

4 A. Van der Merwe ‘Introduction’ in Van der Merwe (ed.), H.B. Klopper, T. Pistorius, B.R. Rutherford, L. Tong and P. Van der Spuy,
Law of Intellectual Property in South Africa (LexisNexis, (Publisher) Edition no. 2", 2011 p. 267.

4 C. Wilson, The Proprietary Justifications for the Patenting of DNA, 11, UCL Juris Rev 229 (1994).
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justificatory theories of patent protection and challenges of access to essential medicines in South
Africa. It will demonstrate that justificatory theories which inform patents on essential medicines
embed eurocentrism and negate endogenous perspectives, such as the African philosophy of Ubuntu,
which may offer a better theoretical foundation for developing intellectual property rights amiable
for expanding access to essential medicines.* The second part of the article examines patent
protection rules in South Africa, and their effects on access to essential medicines. Ultimately, the
article offers some proposals on how to re-configure and re-orient South African patent laws in search
of an Afrocentric approach for increasing access to essential medicines. 6

2. Orthodox justificatory basis for patenting essential medicines and the problematique

The proponents of the extant intellectual property protection regime in South Africa, with
their emphasis on the desirability of patents on essential medicines, argue that the adoption of a
domestic patent system and rules improves the accessibility of essential medicines to the country’s
population.*” Diametrically opposing are the human rights scholars and other academic commentators
who argue that the current patent rules on essential medicines exacerbate the inaccessibility of
essential medicines and contribute to the increase in prices charged on patented medicines in
developing countries such as South Africa.*® Despite this divergence in viewpoints, the concern that
patent rules should promote access to essential medicines is gaining momentum in the age of COVID-
19.%° The argument(s) is that theories which provide the intellectual premise for recognising patents
on essential medicines mask neo-liberal and neo-colonial interests in favour of a western capitalist
oriented construct which undermines the goal of increasing access to essential medicines in
developing countries such as South Africa.>® Therefore, developing countries including India and
South Africa have recently tendered a proposal for the World Trade Organisation (WTQO) to waive
patent rights imposed on COVID-19 medicines and new technologies essential for curbing the
pandemic on a global scale.>! Against this backdrop, a critical assessment of the theories underpinning
patents is necessary to determine their effectiveness and potential shortcomings in light of South
Africa’s desperate need to expand access to essential medicines.?

2.1. The theory of utilitarianism

The utilitarian theory is deployed to justify the social value informing the recognition of
patents on essential medicines.>® It revolves around the assumed economic benefits derived from

45 K. Balasubramaniam, ‘Access to Medicines: Patents, Prices and Public Policy: Consume Perspectives’, in P. Drahos and R. Mayne
(eds), Global Intellectual Property Rights, Knowledge, Access and Development (Palgrave Macmillan, (Publisher) edition 1%, 2013 p.
92.

46 Daniel J. Gervais, ‘TRIPS and Development’ in Matthew David and Deborah Halbert (eds.), The Handbook of Intellectual Property
(SAGE Publications Ltd (Publisher) Edition 1%, 2014 p. 16.

47 Carolyn Deere, The Implementation Game: The TRIPS Agreement and the Global Politics of Intellectual Property Reform in
Developing Countries (Oxford University Press (Publisher) Edition 1, 2009 p. 9.

48 Caroline B. Ncube, The Politics of National Intellectual Property Policy Design and the Provision of Health Services in South Africa,
3, South African Intellectual Property Law Journal 15 (2015).

4% Médecins Sans Frontiéres, Overcoming intellectual property monopolies in the COVID-19 pandemic (2020), 3, retrieved from,
https://msfaccess.org/sites/default/files/2020-07/MSF-AC_COVID-19_IP-monopolies_briefing-doc_July2020.pdf) consulted on 12.
06.2021.

50 SE. Crager, Improving global access to new vaccines: intellectual property, technology transfer, and regulatory pathways, 11,
American Journal of Public Health 104 (2014).

51 European Parliament, India and South Africa’s call for the WTO to suspend or waive intellectual property rights for COVID-19
related technologies (2021), 2, retrieved from, https://www.europarl.europa.eu/doceo/document/E-9-2021000464_EN.html, consulted
on 13.06.2021.

52 Amanda Barratt, The Curious Absence of Human Rights: Can the WIPO Development Agenda Transform Intellectual Property
Negotiation, 14, Law Democracy and Development 17 (2010).

53 Kahsay Debesa Gebray, Justifications for Claiming Intellectual Property in traditional herbal medicines and biodiversity
conservation: Prospects and Challenges (2013) 12, retrieved from, www.wto.org/english/tratop_e/trips_e/colloquium_papers_e/2013/
chapter_4_2013_e.pdf), consulted on 15.06.2021.
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establishing an intellectual property regime offering strong patent-related rights.>* The argument is
that patent rights are necessary practical incentives for encouraging pharmaceutical companies to
invest their limited resources in the uncertain and highly demanding project of developing new
medicines or improving the current ones.>® The central premise is utilitarianism as it focuses on the
perceived outcomes emanating from the temporary exclusionary rights conferred upon
pharmaceutical companies under the applicable intellectual property regime.® Whilst this theory
maybe sound, it should be viewed in light of the consequences of the well renowned patent monopoly
including higher pricing of medicines which typically excludes the poor people in society from
accessing new essential medicines available on the market.®’

Further, utilitarianism maintains that in a capitalist based economy, ordinary commercial
entities barely develop new innovative ideas when their competitors can easily replicate their new
products without incurring the research and development (R and D) costs associated with the original
invention.®® Pharmaceutical manufactures need to recover the costs of developing medicines, but may
be unable to do so when faced with stiff competition from competitors who copy their goods and sell
them below the actual cost of production.®® The natural response to this unbridled risk of copying is
that inventors may stop investing in R and D which will ultimately undermine future innovation
activities in society.®®

2.2. The fundamental justice theory

The fundamental justice theorists generally endorse the view that inventors have an
inalienable natural right with regard to their inventions as fruits of their labour.®! For them, justice
places an obligation upon society to establish a legal framework which recognises the inventors’ right
to have control over their products including essential medicines.®? The theory prioritises the owner’s
property right in his or her invention. It is largely credited to John Locke, an English philosopher,
who maintained that people own themselves, and by extension, their invention which are and should
be regarded as the fruits of their labour.5® For John Locke, the relationship between the inventor’s
labour and an abstract product emanating from that labour creates strong property interest for the
inventor.5* It follows that a legal system should be adopted which gives inventors a monopoly by
prohibiting their competition from using their invention without consent through patent laws.® Not
surprisingly, this theory protects intellectual property rights of inventors with respect to essential
medicines.®® However, the non-exclusive nature of the inventive idea, the item created by the
inventor’s labour, poses significant challenges to the recognition of patents on essential medicines.%’

54 8.J. Graham, A.C. Marco, and A.F Myers, Patent transactions in the marketplace: Lessons from the USPTO patent assignment
dataset, 27, Journal of Economics and Management Strategy 345 (2018).

55 Emma Perot, Maximising utility: applying utilitarian theory to international patents, 9, The King’s College Student Law Review
475 (2014).

% Stanford, Encyclopedia of Philosophy, the history of utilitarianism (2009), 1, retrieved from, https://plato.stanford.edu/entries/utili
tarianism-history/, consulted on 18.06.2021.

57 1bid, 2.

58 G Zaharia, Review of intellectual property and human development: current trends and future, 31, Berkeley Journal of International
Law 510 (2014).

59 Mark A Lemley, Property, intellectual property, and free riding, 83, Texas Law Review 1031 (2005); Sachiko Ozawa, Raja Shankar,
Christine Leopold, Samuel Orubu, Access to medicines through health systems in low- and middle-income countries, 34, Health Policy
and Planning iii | (2019).

60 1hid.

61 Justin Hughes, The Philosophy of Intellectual Property, 77, Georgia Law Journal 287 (1988).

62 Hannah Brennan, Rebecca Distler, Miriam Hinman, Alix Rogers, A human rights approach to intellectual property and access to
medicines, (2013), 54, retrieved from, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2323144, consulted on 19.06.2021.

63 D Liu, Patent, but where is home and global justice? A Rawlsian and Senian inquiry, 14, Chicago-Kent Journal of intellectual
Property 174 (2015).

& 1bid, 174.

%5 1hid, 175.

% 1hid, 175.

7 M Du Bois, Justificatory Theories for Intellectual Property Viewed through the Constitutional Prism, 21, Potchefstroom Electronic
Law Journal 4 (2018).
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2.3. Economic justifications

The economic justification theory recognises patents as instruments of public good. It states
that patents are given when a sovereign entity, such as the government, acts on behalf of the public
interest.®® This means patent rights should only be given when the public can potentially gain from
the transaction.®® When it appears as if the public will not benefit as a result of granting monopoly
rights the patent application should be denied.”® The economic theory views the patent system as a
means for promoting economic development and improving the society’s overall welfare.”* Societal
welfare is quantified and viewed in material and economic terms, the objective being to increase
society’s wealth. This theory is the brain child of the Greeks,”? who subscribed to the idea of
establishing an incentive based regulatory system that encouraged inventors to disclose new ideas to
society.”

The patent incentive is understood as an exclusive reward given to inventors for their scientific
contribution.” The patent system is therefore designed to promote scientific breakthroughs for the
betterment of society. In terms of this theory, a patent incentive spurs innovation which ultimately
benefits the society that grants the patent.” Currently, this theory is also supported by the view that
patents increase Foreign Direct Investment (FDI), industrialisation and economic prosperity in
developing countries.” However, some academic commentators maintain that FDI decisions are not
entirely pre-conditioned on the adoption of an intellectual property rights regulatory framework, but
on other capricious grounds such as (a) geo-political interest; (b) infrastructural development; and (c)
human capital.”

2.4. The theory of protecting incorporeal property rights

An argument deployed in support of protecting incorporeal property is anchored on the view
that patents should be protected because they are an important expression of the innovators mind.”®
In other words, the basic rationale for establishing a patent based regulation derives from the view
that the invented item is the product of the inventor's mind rather than just looking at vague personal
or public interests and other extraneous considerations.”® The theory maintains that as long as the
invented product exists as an intrinsic idea in the creator’s mind, it is owned by the inventor.®
Therefore, the theory seeks to promote and protect patents as the incorporeal property of an inventor
capable of being exchanged for economic value.®! The theory’s pontification of the creator’s mind
and the created product oversimplifies the complexity of this relationship.® It takes for granted that
the inventor and his invented item are intertwined and inter-dependent with the inventor being a
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natural bearer of real rights including ownership rights over the invention.® Such a reading does not
properly identify the social location of the inventor and his invented products.®* Arguably, the
invented product has dual characteristics. While it can be reduced and nested to an item of intangible
private property rights, it is also a matter of public good(s).8®

2.5. Objections and shortcomings of the justificatory theories

The central justification propagated by the aforementioned intellectual property theories is
that inventors of essential medicines should be economically incentivised on the assumption that this
will stimulate and sustain great scientific innovation in the pharmaceuticals sector.®® It is accepted, in
terms of these theories that innovation only occurs when patents are extended or imposed on essential
medicines as a way of protecting such intellectual property from exploitation by copiers.®” This view
narrowly reduces the meaning of incentives to monetary gain as the major stimulus of innovation in
the market place.® Such an understanding of incentives is capitalist in nature as it suggests that
persons who are incentivised in monetary terms are the drivers of innovation, giving impetus to the
current intellectual property regimes.® Given that innovation in South Africa pre-dates the patent era,
it would be unsustainable and illogical to consider economic incentives as the only means by which
society can spur scientific innovation and development.®®

Another compelling criticism of the foregoing justificatory theories of intellectual property
law is that the underlying regulatory model creates innovation based monopolies as a result of the
patent based exclusionary rights conferred upon pharmaceutical companies.®! Du Bois® has observed
that, in some instances, the concomitant patent monopoly renders essential medicines inaccessible
without necessarily encouraging innovation.®® The resulting state of affairs is both undesirable and
unsustainable as it allows few innovative pharmaceutical companies to possess the monopoly of
charging high prices for their medicines, which undermines access to essential medicines for the
poor.%

Theories of intellectual property law are also mute on the negative impact that patent linkage
has on the accessibility of medicines in developing and least developing countries.% Patent linkage
is a phenomenon whereby patent holders are given data exclusivity rights by which they are able to
prevent or at least delay the introduction of generic drugs through ensuring that generic drugs
manufacturers do not have the clinical data necessary to produce cheap drugs.®®Another criticism of
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patent claims on essential medicines is that they result in the problem of evergreening.®” Advocates
of strong intellectual property rights have done little to dispel such concerns.%

Evergreening is a means by which pharmaceutical manufacturers keep essential medicines
updated, with the intent of maintaining patent protection for longer periods of time beyond what is
permissible under the applicable intellectual property law.%® Pharmaceutical manufacturers also
modify their products in order to circumvent the legislated patentability required standards.'®
Evergreening has the consequence of extending the life span of a patent monopoly beyond 20 years
thereby enabling the patent holder to maximise profits and benefits for a prolonged period.

Another objection mounted against the imposition of patents on essential medicines is that
they can be used as instruments for the appropriation and monopolisation of indigenous traditional
knowledge (TK) without permission from the indigenous communities.%? Empirical studies have
shown that many pharmaceutical manufacturers have relied on indigenous traditional knowledge in
developing their own patented medicines.' Patenting of medicines developed from components and
elements sourced from indigenous knowledge effectively result in a transfer of knowledge from the
community into a commodity inaccessible to such community.1%*

2.6. Current patent regime in South Africa

The main legal instrument governing intellectual property in South Africa, including patents
on essential medicines, is the Patents Act.'% This Act operates in tandem with other legislation,
including the Medicines and Related Substances Control Amendment Act,'% which permits the
government to import generic drugs or grant third parties licences to import medicines in limited
circumstances with a view to improving access to essential medicines.'®” The Patents Act
incorporates international standards sourced from the Trade Related Intellectual Property Rights
Agreement (TRIPS) of the World Trade Organisation (WTQ).1% TRIPS is a global agreement which
established minimum standards of intellectual property protection required to be incorporated into all
WTO members’ national legislation, including that of South Africa.%®

It can be strongly argued that the enforceable minimum standards for intellectual property
protection in TRIPS safeguard and support pharmaceuticals companies’ economic penetration,
monopoly and control.!*® Many scholars now accept that the embedding of these standards of
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Intellectual Property (IP) protection in the domestic legislative framework of developing countries
was mainly informed by the external capitalist interests of developed countries, especially the United
States (US), Germany, Britain, France and others at the expense of developing countries’ public
health needs such as access to essential medicines.'! These western countries favoured the imposition
of international IP standards as they contended that the obligations generated by the Berne and Paris
Conventions had shortcomings and inadequately protected their interest at the international level and
were often not being enforced by many developing countries.!? It is therefore surprising that South
Africa and other developing countries, being largely net importers of IP rights, agreed to be bound
by an international instrument which is clearly against their economic and developmental interests.*3
However, the answer is easily found in the unbalanced power relations at play in the negotiations
between developed and developing countries at the WTO.* Most of the developing countries were
not properly represented in the technical drafting of the TRIPS.1°> They lacked the necessary technical
expertise and were overwhelmed by the US economic, political and military dominance, including
the potential threat of economic sanctions.

Notwithstanding the above, there are existing regional and sub-regional Intellectual Property
(IP) frameworks such as the African Regional Intellectual Property Organisation (ARIPO), Regional
Economic Communities (RECs) and the Organisation Africaine de la Propriete Intellectuelle (OAPI)
which have a bearing on South Africa.'!” In terms of these sub regional intellectual property
frameworks and the New Partnership for Africa’'s Development (NEPAD), members of the African
Union are required to domesticate minimum intellectual property standards including granting
appropriate of patent rights in their national legislation.**® On this score, the South Africa Patents Act
authorises the Registrar of Patents to receive, accept, grant, publish and register patent applications
in the country.*® The Patents Act provides that the Companies and Intellectual Property Commission
(CIPC) is the custodian of all patent applications submitted in South Africa.'?® While the Patents Act
allows individuals to lodge their patent application, only a patent attorney is allowed to draft the
patent specifications and make a non-provisional patent application.?

3. Substantive examination and the non-substantive system

South Africa has a depository patent regime which is non-examination based.?? This means
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patent applications are merely assessed for compliance with the requisite procedural requirements
deemed necessary for granting patents, including whether the correct official forms were used and
prescribed fees paid.'?® This is notwithstanding that the patentability requirements for novelty,
inventiveness and industrial applicability are codified in the Patents Act.'>* The South African
depository system does not have a substantive search and examination mechanism to ensure that a
patent application meets patentability requirements prior to the granting of the patent.*?®> This means
that patent claims on essential medicines could be granted without complying with the criteria for
patentability.??® Challenges to patentability can only be made subsequent to the grant of a patent via
the court system.*?” Objections have been made that this process is costly and often protracted, which
makes it inadequate and unsuitable for addressing patentability challenges in respect of essential
medicines.!?8

It is noteworthy that due to lack of substantive patent examination, South Africa has been
granting more sub-standard patent claims on essential medicines than other developed and developing
countries such as China, India, Germany, Denmark and the US.'?® Many of these patents have a
negative impact on the accessibility of essential medicines.*3° This shortcoming is acknowledged by
the Government in the 2017 Draft Intellectual Property Policy (DIPP) of South Africa.3! It is
tantamount to an admission that South Africa’s patent laws have fallen short in improving access to
essential medicines and by extension, in enabling realisation of the right of access to health care
services. The need for re-calibration of South Africa’s patent laws with a view to expanding access
to essential medicines is therefore compelling and urgent.

3.1. Compulsory licencing in South Africa: is it an effective device for increasing access
to essential medicines?

Notwithstanding the above, some academic commentators maintain that compulsory licencing
is an important mechanism which allows the state to expand access to essential medicines by
circumventing and overcoming the barriers presented by the patent monopoly.!3? On that score,
Article 6 of TRIPS establishes the right of WTO member states to have their own patent regime. 32
Articles 30 and 31 of the TRIPS and the Doha Declaration allow member states to employ compulsory
licencing as a means of expanding access to essential medicines for domestic use in exceptional
circumstances.®* Section 4 of the Patents Act states that: “A patent shall in all respects have the like
effect against the State as it has against a person: Provided that a Minister of State may use an
invention for public purposes on such conditions as may be agreed upon with the patentee, or in
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default of agreement on such conditions as are determined by the commissioner on application by or
on behalf of such Minister and after hearing the patentee.”*®

Further, section 56 of the Patents Act empowers the Commissioner of Patents to grant a
compulsory licence to an “interested party”, including a government body, without the consent of the
patent holder, in instances where the patentee has abused the patent claim.*%® There are procedural
requirements that must be followed before issuing a compulsory licence.'®” An interested party is
required to make an attempt at negotiating the issuing of voluntary licencing with the patentee.!38
However, the process of voluntary licencing can be circumvented in an epidemiological health crisis
or in an extreme public health crisis such as the current COVID-19 conditions.'® The effect of the
compulsory licencing dispensation is that it authorises the government to grant licenses to third parties
enabling them to produce generic medicines without the consent of the patent claim holder which has
the potential to boost access to essential medicines.*? Diametrically opposing are critics who argue
that the benefits of access to medicines derived from compulsory licencing are very limited.'! The
argument is that compulsory licencing is a short term measure which brings temporal relief to the
problem of access to essential medicines in exceptional circumstances and that it is not far reaching
enough and will not sufficiently settle the problems of patent exclusivity.14?

Although there may not be much legally recognised opposition to the acceptability of using
compulsory licencing in situations of public health emergency, it should not be treated as a permanent
solution.**® Any use of the mechanism beyond the permissible legislated parameters in terms of the
current law may constitute expropriation, and a blatant limitation of property rights.2** In this light,
any such expropriation must comply with sections 25 and 36 of the Constitution. Such compulsory
licencing will be open to challenge as demonstrated in Pharmaceutical Manufacturers’ Association
v President of the Republic of South Africa®® where the court invalidated legislative amendments
permitting the issue of parallel import or compulsory licensing based on the finding that the Minister
had not complied with the procedure prescribed for adopting such amendment.24¢ It can be strongly
argued that the subsistence of compulsory licencing beyond the period of a particular public health
crisis will be inconsistent with the section 56 of the Patents Act and ultra vires.!4’

3.2. Re-configuring the patent regime through principled humanisation of the
theoretical underpinnings

As mentioned, South Africa’s capacity to tackle the current epidemiological health crisis
including COVID-19 and other pandemics largely depends on expanding access to essential
medicines including efficacious vaccines.'*® However, many essential medicines and other medical
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technologies required to combat the epidemiological health crisis are patented, which may hinder
their accessibility and delay access to medical treatment for many South Africans.'*® The current
South African ‘western-centric’ patent rights or claims on essential medicines are largely designed to
benefit pharmaceutical companies. In practice, the theoretical underpinnings justifying the extant
patent regime entrench unequal access to essential medicines, medical technologies and give rise to
power asymmetries.'> The patent monopoly is, therefore, one of the critical impediments of access
to essential medicines.!>!

It can be strongly argued that a crucial device for enabling neo-colonialism via economic
means is an IP regime which provides legally enforceable exclusionary rights that protect the
economic hegemony and penetration of global pharmaceutical companies to the detriment of
developmental needs such as access to essential medicines.*>? As is typical of colonial economic
architecture, this consists of the legally enforceable guarantee that pharmaceutical companies, largely
originating from the west, are given creating the leeway to reap huge profits from the
commodification of essential medicines in developing regions of the world such as South Africa.!%3
At present, the South African patent regime with its emphasis on patenting essential medicines,
consistent with the model prescribed by the TRIPS agreement, fulfils this economic penetration and
hegemonic role.*> It follows that there is a need to supplement South Africa’s western centric model
of IP rights protection with an Afrocentric approach underpinned by the philosophy of Ubuntu as the
basis for re-calibrating the current IP regime to eliminate potential obstacles to increasing access to
essential medicines.%®

3.3. Developing a post-colonial Afrocentric intellectual property rights regime

It can be strongly argued that the development of a comprehensive humanised Intellectual
Property regime informed by the values and principles of Ubuntu is crucial for ameliorating the
problem of patent-induced inaccessibility of essential medicines in South Africa.' The concept of
Ubuntu is an acclaimed African philosophical construct and value system subscribed to mainly by
indigenous communities throughout sub-Saharan Africa.’>” The meaning of this construct is captured
in the isiZulu phrase, “umuntu ngumuntu ngabantu” translated as a person is a person through other
people.'®® Ubuntu as a philosophical concept dates back to precolonial days and constitutes part of a
long African oral tradition of how communities should be ordered.'>® According to South African
guidelines for good corporate governance, King Code IV, Ubuntu encapsulates mutual support,
respect, unity, interdependence, collectivism and social responsibility.1®® Ubuntu as an indigenised
teleological and ontological value has the potential to influence the development of an IP regime that
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IS more responsive to the communitarian needs of access to essential medicines in order to combat
the COVID-19 and other pandemics.'6*

The process of re-engineering the South African IP regime requires the infusion of the values
of Ubuntu into the country’s patent laws.6? It entails the adoption of a regime that mandates
substantive search and examination of patents with a view to promoting social justice and the
collective good, and not simply calibrated to favour a particular interest group such as the
pharmaceutical companies.63 The adoption of a substantive search and examination (SSE) of patents
should replace the extant depository system, and strengthen the patentability requirements so that
patents are not simply approved based on compliance with procedural formalities.’®* Such an
approach, which eliminates the granting of weak patents, is consistent with the social values of
Ubuntu which require the enactment of IP laws that assign collective responsibility to all persons
(either juristic or natural) to contribute towards the acceptable, common good of society.6® In this
context, the common good would be the expansion and promotion of access to essential medicines.

Foregrounding the South African IP regime on Ubuntu, through the prescription of a strong
substantive search and examination of patents, requires appropriate capacity building for the patent
regime to work.'®” Substantive examination of a patent application needs the examiner to have
technical expertise in the field to which the invention applies.'®® In tackling the problem of lack of
expertise to carry out substantive search and examination of patents, the South African government
should capacitate the CIPC with the necessary financial and human resources to enable it recruit
technical experts who will routinely conduct such examination of patents.®® Meanwhile, the CIPC’s
IP office has conducted some training for its 18 member technical staff in preparation for substantive
patent examination.1’® Whilst this is commendable, the number of patent examiners who have been
trained is still very negligible compared to the number of patent applications which have been
received by the CIPC.1"!

3.4. Increasing access to essential medicines through an open source System

In an effort to re-configure the IP regime in pursuit of improving access to essential medicines,
South Africa should adopt an open source system predicated on the values of Ubuntu.t’? Such a
system primarily consists of a public voluntary initiative where scientists donate their expertise, time
and energy towards developing new medicines.*”® In return for their medical innovations, participants
will receive noble recognition in the form of certificates of excellence and national honours instead
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of being granted patent rights for their inventions.1’* The invention-related data stored in an open
source database are made available to all scientist and can be examined, challenged, and modified by
the wider members of the public and scientific society.*”> An open source model has been successfully
used in software development.1’® It has been instrumental in the invention of a decentralised operating
system dubbed Linux.1”" Linux is a result of the combined efforts of a number of software scientists
who organised themselves via the internet using a software code made available to them free of costs,
enabling anyone to view, modify, improve and share the innovative development openly throughout
the word.178

It is also noteworthy that an open source system is currently being used in the specialised field
of bioinformatics where scientists use superhuman computers to carryout research.'’® In this field the
public is invited to deposit their data in a software vault which is accessible through an open software
code.*8 While the open source system has been used successfully in the foregoing field, it remains
unclear whether it will achieve the same desirable results in downstream supply chain where patents
are used to incentivise pharmaceutical companies to invest huge sums of money in the development
of new medicines.'® Although many pharmaceutical manufacturers may refuse to participate in open
source projects involving the discovery of highly profitable medicines, this system may prove
effective in two areas.'® First it can be a stimulus to the development of non-patentable essential
medicines. Given that the development of such essential medicines will be non-patentable nor garner
high profits, inventors will probably be unwilling to pursue research in such areas.8 Second, an open
source system may be instrumental in areas involving the so called neglected diseases where the
market is not large enough for pharmaceutical companies to recoup their R&D expenses incurred in
developing such essential medicines.’®* Given that many pharmaceutical companies’ innovation
projects are profit driven, they may find it unprofitable to participate in open source projects involving
such diseases.*®® In order to encourage other developers of medicines to venture into these areas,
South Africa should consider offering tax cuts for those who engage in open sources initiatives. Such
R&D strategy will be in sync with the perspective of the WTO which encourages member states to
develop a sustainable, diverse research portfolio for the discovery of new medicines and other medical
technologies. 8¢

Further, there currently exist precedents which support the adoption of an open source system
in developing and least developing countries.'8” For example, India which is termed the ‘pharmacy
of the world,” through the Council of Scientific and Industrial Research (CSIR), has established an
open source system called Open Source Drug Discovery (OSDD).8 OSDD is a ground breaking
web-based vault which offers experiment coordination opportunities for scientists to develop new
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affordable essential medicines.'®® This project has been able to draw together scientific researchers
ranging from senior lecturers and college students. It is noteworthy that this project received one third
of its funding from the government, and the remainder of their budget support comes from well-
wishers and philanthropic organisations.'®

3.5. Increasing access to essential medicines through patent waivers

As stated earlier, India and South Africa have tabled a proposal before the TRIPS Council
requesting a suspension or temporary cessation of the implementation, application and enforcement
of patents rights on essential medicines and other medical technologies necessary for combating
COVID-19.7°! The adoption of an intellectual property rights waiver would accord with the values
and principles of Ubuntu.'®? This request is now being supported by more than 150 countries
including the US.1% The waiver has the potential to promote the production of affordable ventilators,
and medical technologies including vaccines, to prevent, contain or treat COVID-19.1% While aWTO
driven temporal suspension of patent rights might be desirable in the fight against COVID-19, this
cannot be a permanent solution to the problem of access to essential medicines as the waiver will
have an expiry date.%

3.6. Adopting innovative provisions for strengthening patentability criteria: lessons
from Indian and Chinese experiences

The COVID-19 and other pandemics oblige South Africa to re-configure its patent laws in the
same way that India and China have done over the years.'® India has amended its Patent Rules 2003
by introducing 2017 Patent (Amendment) Rules aimed at encouraging innovation and creating a
conducive environment for technology transfer.'®” In terms of section 3(d) of the 2017 Patent
(Amendment) Rules, in addition to complying with the other patentability criteria of novelty, the
invented essential medicines in India must pass the eligibility test in the form of efficacy before a
patent claim is approved.®® This additional requirement of efficacy is not found in the South African
Patents Act.'®® Whilst the Indian may not considered to be TRIPS compliant because it introduces
stringent efficacy requirement for pharmaceutical companies to prove therapeutic efficacy, it is
crucial for tackles the problem of patent ever greening.?® South Africa should consider adopting a
similar provision in order to combat the problem of evergreening consistent with the obligation to
provide access to essential medicines.?%!
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Further, on the 17" of October 2020 China implemented the decision of the ‘Standing
Committee of the National People’s Congress’ to amend the country’s Patent Law.2? A brief
overview of the new provisions shows that China strengthened its intellectual property protection
framework taking into account the interest of the pharmaceutical companies, patent holders, patent
litigants and the need to meet public interest goals such as access to essential medicines.?% Prior to
these changes, in 2019 the Chinese National Intellectual Property Administration had adopted the
new guidelines for patent examination.?®* The most significant aspect of the changes to the patent
examination in china relates to the introduction of a collective examination system.?% This innovative
approach allows for pharmaceutical companies, among others, to apply for collective patent
examination.?% The date for carrying out such a substantive collective examination may not exceed
one year after the authorities receive the patent application.?’” South Africa could adopt a similar
approach which allows pharmaceutical companies to lodge their patent application as a collective and
expedite the patent approval process through substantive examination of such patents consistent with
the normative obligations of increasing access to essential medicines.28

4. Conclusion

This article has argued that there is a need for South Africa to re-configure its patent laws in
pursuit of an Afrocentric approach to expanding access to essential medicines in the COVID-19 era
and beyond.?% It has demonstrated that South African patent laws are based on problematic theories
of intellectual property law largely steeped in a Eurocentric regulatory construct which advances neo-
colonial interests without due regard for the country’s desperate need for access to essential
medicines.?® The article has also argued that there is a need for South Africa to adopt more
indigenous and communalistic theories of intellectual property rights anchored on the philosophy of
Ubuntu as supplementary to some of the extant western individualistic notions underpinning the
granting of patents on essential medicines.?!* Such a humanising approach, coupled with other
complimentary measures, would be amiable to the quest for improved access to essential
medicines.?*? The possible complimentary measures include the use of open source systems,
compulsory licencing and import licencing, adoption of the WTO TRIPS waiver on patent rights,
establishment of vaccines technological hubs for easy transferring of vaccine technology, amendment
of the Patents Acts and the adoption of a substantive patent examination system in South Africa.?!3
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These measures, among others, have the potential to re-orient, re-engineer and re-configure the South
African patent laws towards the promotion of access to essential medicines in the COVID-19 era and
beyond.
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