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Abstract

The identity of a person mainly supports discussions in a philosophical way, its definition being the subject of
multiple debates. However, from a philosophical point of view there is no unanimity regarding the concept of identity,
the established interpretations cumulating a series of common points, but subject to the mark of personality. In order to
satisfy the need to differentiate humans in all manifestations of social life, and in order not to give rise to confusions
about one's identity, the use of the name was imposed. The aim of this article is to contribute to a better understanding of
both rights and to emphasis each and any existing connection between them. Another aspect that determined the
elaboration of this article is represented by the fact that the doctrine is largely limited in treating the name right only in
the chapter allocated to the identification attribute of the natural person without emphasizing its valences according to
the conclusive legal relations.
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1. Preliminary issues

A person's identity mainly supports philosophical discussions, its definition being the subject
of multiple debates .However, from a philosophical point of view there is no unanimity regarding
the concept of identity, the established interpretations cumulating a series of common points, but
subject to the imprint of the personality. A general conception presents identity as a set of data through
which a person manages to identify himself among other people. Man, a social and rational being,
can only be conceived in relations with his fellows, as a result it was necessary to create and perfect
a way of personal designation.

For a better understanding of the concepts, the distinction between «identity» and
«identification» of the natural person, should be highlighted*. The process of identifying the
individual is a complex one, which involves an operation carried out by those means to which the law
assigns the quality of individualization both family and social, on the territory of a particular state,
while the identity of the individual is supported and proven by those documents called identity
documents drawn up for this purpose by authorized persons.

Therefore, identity documents are certainly built on the basis of identification attributes.
Therefore, in the civil status documents, identification elements or personal data are mentioned, such
as: name®, surname, address of the domicile of the person concerned, sex and citizenship®. However,
a complete identification of a person is not made on the basis of the data specified in such an identity
document, being necessary to know other elements related to marital status. As demonstrated in
French doctrine: “the name is not only related to the identification of the person, but also to his

identity”’.
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2. Name. Identity. Identification

"What is in a name®?" asks Shakespeare in Romeo and Juliet® play. A name represents a
unique individual, Victor Hugo for example, without an a priori recognition of a certain property,
says John Stuart Mill. According to Saussure, a name would not be a linguistic sign, while for Freud
the name is a connection, a binder with one's own personality'®. Constitutive element of the language
of each people, any name of a person is basically a sound sequence used constantly in the community
to designate a certain person!. Therefore, the appearance of names*? it is conditioned by the existence
of a human group, of man as a social being.

The name?3 becomes a legal notion from the desire to establish a unitary way of identifying
persons, the object of the regulations being in fact its structure and rules of acquisition and not the
name itself. Thus, the name as an attribute of identification includes "family name" and "first name";
the first element being established by the links between the different families, while voluntarism
characterizes the procedure for determining the first name by the parents.

A brief analysis of the name from the point of view of legal aspects reveals an evolution in its
regulation from property law (especially in the French system!4) to extra-patrimonial law with
personal values (currently the vast majority of legal systems adopt this direction)*®.

In order to satisfy the need to differentiate one's peers in all manifestations of social life, and
in order not to give rise to confusions about one's identity, the use of the name was imposed.
Everything that is nominative in private and public life is attached to this institution of human rights.
The name is a factor of order and individualization®®,

From the point of view of the Civil Code, the three essential elements are distinguished that
allow the identification of a natural person: the name - is the one that designates it; domicile -
represents the geographical position in which it is located; marital status - establishes the legal identity
and is the premise of its registration through civil status documents. The elements that form a person's
marital status constitute a whole and make his civil status unique and indivisible, and according to
the doctrine, the relationship between status and person is similar to that between his body and his
shadow.

The Romanian civil code regulates the attributes of human identity as well as the methods of
identification, through the provisions contained in Chapters Il and 111, Title Il of Book I. Thus, Article
58 presents the rights of personality and shows in the first paragraph that "Everyone has the right to
life, to health, to physical and mental integrity, to dignity, to one's own image, to respect for privacy,
as well as other such rights recognized by law". This enumeration is completed by the provisions of
art. 59, specifying the attributes that lead to the identification of a person, respectively ".... right to
name, domicile, residence and marital status”. All these rights seem to be attributed to any person
who is born in Romania and is subject to the legislation of our country. However, this is not the case,
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the end of article 59 of the Civil Code requires that the respective identification attributes will be
recognized to persons only if “they have been acquired in accordance with the law". In Switzerland,
the Civil Code expressly provides for the rights of the personality, which mainly concern the right to
privacy and honor, the right to domicile, the right to a name, the name being that element of the
personality which determines the person's identity.’

Therefore, the name belongs to both the rights of the personality® and the state of the person,
being the result of filiation, but also the bearer of the person's identity*®. In this sense, the protection
of the right to name in its capacity of non-patrimonial?® personal right, is realized from several angles.
First of all, this right is recognized at the level of legislation by express regulation within the Civil
Code (art. 59 identification attribute, art. 82-85 structure and method of attribution, establishment,
change through administrative procedure, art. 74 component of privacy, art. 254 defense as a non-
patrimonial right, etc.).

We appreciate that by including the right to name in the sphere of the right to intimate life??,
to which we add the premise according to which the name is an element that also belongs to the
family, it also knows a constitutional regulation through art. 26 the right to intimate, family and
private life from the Romanian Constitution?2. Secondly, it also benefits from a criminal protection
(art. 327 of the Penal Code - false identity), being considered the highest degree of defense. In
addition, its enshrinement in various special laws (Law no. 272/2004 on the protection of children's
rights, Government Ordinance no. 41/2003 which includes the administrative procedure for changing
the name, Law no. 273/2004 which includes issues related to adoption, Law no. 119/1996 on civil
status documents, etc.) is the next degree of protection allocated to this category of rights. Also, the
existence of institutions whose main purpose is to supervise activities closely related to the right to a
name (for example, the People Registration Service), increases the indirect protection conferred on
it.23,

According to the provisions of art. 8 para. (1) of the Convention on the Rights of the Child?,
signatory States undertake to respect "the right of the child to preserve his or her identity, including
nationality, name and family relations". Provisions on the right to the name of the child are found at
the international level and in Article 24 paragraph 2 of the International Covenant on Civil and
Political Rights?® as well as in Article 10 paragraph 3 of the European Convention on the Adoption
of Children?. We find that all the previous provisions condition the name, respectively the
recognition of the child's identity, by the registration of his birth, based on the national legal
provisions.

Following the development of society, the digitization of daily relationships has led to changes
including the identification of the individual?’. The initial purpose of the censuses was only for
information in order to know the number?® of people, occupation, etc., later developing databases for
storing information on name, surname, address, etc. both for the taxpayer population and for the
mobilized?® one, aiming in this way to make a record of the population. Due to the fact that there
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were people with either the same name or the same address, there was a need to implement a unique
element for each person, which is represented by the personal numerical code.

The first regulation of the personal numerical code was made by Decree no. 59/1978
amending Law no. 5/1971 which referred to the identification documents of Romanian individuals®.
As a result, the attribution of the C.N.P. falls at national level, to the community public services for
population registration, and in their absence, to the executive authorities of the administrative-
territorial units®; and outside the country this task falls to diplomatic missions and consular offices
through the Ministry of Foreign Affairs. Even if the C.N.P. must be included in the civil status
documents, it is not provided in the category of civil status®? attributes, thus giving rise to numerous
debates in doctrine®3. Also, according to the provisions of art. 65 of the Civil Code, it is possible to
identify a person according to genetic fingerprints, but only in cases of judicial, criminal or civil
proceedings, as well as in the case of a scientific investigation ordered within the legal provisions or
if justified by medical reasons3*.

3. The right to identity according to art. 6 of the Romanian Constitution

According to the provisions of the fundamental law contained in article 6 paragraph (1) - "the
state recognizes and guarantees to persons belonging to national minorities the right to preserve,
develop and express their ethnic, cultural, linguistic and religious identity"; paragraph (2) - "the
protection measures taken by the state for the preservation, development and expression of the
identity of persons belonging to national minorities must comply with the principles of equality and
non-discrimination in relation to other Romanian citizens". Thus, the fundamental right to "identity"
provides protection to persons belonging to national minorities, and not to the minority as a group; in
another order of ideas art. 6 is in accordance with art. 4 of the Constitution which, regulating the unity
of the people, prohibits collective rights®®. The analysis of the notions included in this article aims,
first, the definition of the national minority®¢, and then the structure of the right to identity could be
observed (holders, object, limits).

Thus, in international law there is no exact and generally accepted definition of the national
minority. Such a situation has generated contradictory problems in the perception of states on the
issue of national minorities. There are states that consider that there is no minority on their territory
(for example France or some Latin American states) but also states that recognize the existence of
minorities in their territories and have included in their constitution’s provisions on minority rights.
The first international treaties on the protection of religious minorities contained provisions
stipulating that Protestants and Catholics must live together in peace and quiet, as well as provisions
affirming the principle of religious freedom and equality. This principle was later confirmed at the
Congress of Vienna in 1815.

Even within the UN, it has not been possible to formulate a broad consensus definition despite
discussions that have lasted more than two decades. Recommendation no. 1201 of the Parliamentary
Assembly of the Council of Europe from 01.02.1993 in art. 1 defines national minorities as
designating a group of persons who: a) live on the territory of a state and are its citizens; b) maintain
long-term, lasting and permanent ties with that State; c) manifests distinct ethnic, cultural, religious
or linguistic characteristics; d) are sufficiently representative, even if they are smaller than the rest of
the population of a state or a region of that state; e) are motivated by the concern to keep together
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what constitutes their common identity, including their culture, traditions, religion or language®’.

In the Romanian Constitution®®, the concept of minority2® has the following valences: equality
in rights and non-discrimination of citizens; guaranteeing the rights of persons belonging to national
minorities to preserve, develop and express their ethnic identity, declaring an ethnic, linguistic or
religious community as a national minority.

Starting from its structure, the right to identity includes the holder of the right, namely the
person belonging to national minorities*°, the object of the right, the aspects of reality that are
protected, respectively the protection of the right to identity.

The right to identity is an inherent right belonging to national minorities, which has as a
correlative obligation the obligation of states to protect this right. The object of the right to identity
of persons belonging to national minorities includes: ethnic*! identity; cultural*? identity; linguistic*®
identity, religious** identity.

The right to identity conferred, by art. 6 of the Constitution, to persons belonging to national
minorities knows some limits drawn by the other principles of the Romanian constitutional system.
Therefore, the right to identity is an individual right, and not a collective one, being guaranteed in the
private space, not in the public one. In addition, the Romanian Constitution itself outlines a limitation
of this right, being represented by the measures taken by the state to preserve, develop and express
the identity of persons belonging to national minorities, a limitation that must comply with the
principles of equality and non-discrimination against other Romanian citizens®.

4. Digital identity

In the context of this digitization, it is necessary to emphasize the need for an express
regulation of the right to identity in the online environment. In this regard, the European Parliament,
in April 2019, had a motion for a resolution on universal digital identity as a fundamental right of all
European citizens. Thus, having regard to Rule 133 of its Rules of Procedure, it was proposed for the
following reasons: a) whereas a number of rights recognized by European Union law must be
complied with on the internet, in particular Article 16 of the Treaty on the Functioning of the
European Union (TFEU) and Article 8 of the Charter of Fundamental Rights of the European Union;
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b) whereas these rights, in particular the right to data protection and privacy, the right to be forgotten
and the right to access the internet are intrinsically linked to the notion of digital identity; c) whereas,
once recognized, the right to digital identity becomes an inalienable right of a person, which the
Union undertakes to guarantee, regardless of the links of the interested party with the legal system of
his country of origin®.

In this regard, the Commission should have proposed a piece of legislation recognizing the
right to digital identity and specifying its content, limits and guarantees and how it interacts with
other fundamental rights; stressing that the right to digital identity must be recognized as a
fundamental right of all and, as such, must be protected by EU law and granted to anyone who
acquires EU citizenship; as yet undefined.

In addition, we emphasize that a series of legal consequences emerge, at national level, after
the pronouncement of Decision no. 4546 dated 27.11.2014 by 1.C.C.J. according to which the social
networking platform Facebook was recognized as a public space. Thus, the crimes that have as a
constitutive element the “public space” can be committed in the online environment, on the social
network Facebook, as well as the contravention deeds. Last but not least, Facebook posts can be the
subject of tortious civil liability, if the content of the messages interferes with the right to honor,
dignity, image, name, etc. In other words, given that in order to connect on such a platform, you are
not required to provide documents proving your identity, anyone can create fake accounts to hide
their identity.

Based on art. 73 C. civ. everyone is recognized the right to his own image and paragraph (2)
of art.73 affirms the right of any person to exercise his right to his own image by prohibiting or
impeding the reproduction of the image, physical appearance, voice and the use of such reproduction.
Also, by using the name in bad faith in conjunction with the use of the image in the light of defamatory
posts distributed in the public space on the social networking platform Facebook is circumscribed to
the situation provided by art.74 letter h) C. civ. at the same time constituting an infringement of one's
right to privacy.

Therefore, if the existence of an image damage is ascertained, being at the same time seriously
affected his dignity, criminal liability is imposed. The illicit deed, as an element of liability, is
identified as any deed committed in violation of the rules of objective law and which causes damage
to the subjective right belonging to a person. Thus, the European Court of Human Rights stipulates
that compensation must be reasonably proportionate to the damage to reputation, taking into account,
at the same time, the degree of damage to protected social values, the intensity and severity of their
harm, or through insulting expressions and actions undertaken in the sense that the level of
compensation claimed must be sufficient*’.

In this context, we specify that freedom of expression*® is not and must not be absolute, and
the right to freedom of opinion and expression must be exercised within its natural limits, without
prejudice to the rights and legitimate interests of others*®. Although the Romanian legislator set very
wide limits on the manifestation of freedom of expression, by establishing its inviolability, he took
into account that this could not harm dignity, honor, privacy or the right to one's own image, affecting
the latter leading to the civil liability of the person who has manifested his freedom of expression
beyond the limits recognized by the constitutional text®.

46 https://www.europarl.europa.eu/doceo/document/B-8-2019-0236_RO.html, accessed on 5.11.2020.

4’Supreme Court of Justice, Civil Section, Decision no. 62 of January 10, 2001 apud Mitru Carmina, Aspects regarding the reparation
of moral damages in the jurisprudence of national lawsuits and the jurisprudence of C.E.D.O. Journal of Legal Sciences, Vol-
Romanian Civil Code between tradition and reform at 140 years of application, p.133.

“8According to art. 30 paragraph (1) of the Romanian Constitution, regulated in Title Il - Fundamental rights, freedoms and duties,
Chapter Il - Fundamental rights and freedoms “Freedom of expression of thoughts, opinions or beliefs and freedom of creations of any
kind, live speech, writing, images, sounds or other means of public communication are inviolable; according to par. (2) "Censorship
of any kind is prohibited"; according to par. (6) "Freedom of expression may not prejudice the dignity, honor, private life of the person
or the right to self-image".

49 CEDO, Judgment of 8 July 1968 by Lingens v. Austria.

501t is expressly stipulated in the Constitution that, according to the provisions of Title Il - Fundamental Rights, Freedoms and Duties,
Chapter | - Common Provisions, of art. 20 paragraph (1) that: “The constitutional provisions regarding the rights and freedoms of
citizens will be interpreted and applied in accordance with the Universal Declaration of Human Rights, with the pacts and other treaties
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However, the scale of the activities carried out in the online environment also requires the
need for a concrete way of verifying the identity, especially since the actions undertaken in the online
environment attract a person's responsibility®?.

5. Conclusions

Putting the problem from the point of view of the reaction of the human psyche to the impact
with the environment, the satisfaction of the need for identity aiming at the linguistic, national and
cultural components has an integrating and balancing role of the being in relation to the world. At the
same time, the need for otherness cannot be ignored, as an expression of the relationship to the other,
expressed in the plan of communication through dialogue. Man is, therefore, a social being, for whom
communication creates a space of becoming, precisely by sharing individual values to obtain general,
collective value, configuring the group as a form of social existence.

In recent years, the concept of "personal identity" has come to play a role in international law.
The European Court of Human Rights has ruled that "privacy", as protected by Article 8 of the
Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention
on Human Rights) is a sufficiently broad term to encompass multiple aspects of physical and social
identity of the person®2.Therefore, this article is limited to presenting the perspectives of the name as
a means of proving the identity of a person, respectively the perspective of the right to identity which
is not limited to aspects of civil law -name- attribute aimed at the identity of the individual, but goes
beyond it, also aiming at a cultural, ethnic, religious, linguistic identity regarding people.

In addition, entering a virtual world, a person can rename their name to maintain anonymity,
although once public spaces are recognized, these online environments, also have legal consequences,
which is a reason to be able to have a way to protect your identity. Given the significance of digital
identity in relation to online services and its consequences for individuals, the right to digital identity
should be recognized, it cannot be denied without violating the fundamental principles of freedom
and justice.
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