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Abstract

This paper aims to present and analyze the multiethnic principles of international community administration
and policy in Kosovo during the period of international administration of Kosovo and the period of negotiations for the
final status settlement of Kosovo. The international community has been neutral with the political aspirations of the
people of Kosovo for self-determination and has implemented a policy that has essentially built a multiethnic political
concept on Kosovo as a political entity. The imposition of these multi-ethnic principles in the construction of the state of
Kosovo runs counter to many principles of the functioning of democratic states, whose sovereignty derives from the
people, and governance is legitimized by the majority through democratic elections. The paper will conclude that despite
the compromises made in the nature of the state of Kosovo with regard to the rights of minority communities in Kosovo,
especially the Serb minority, the rejection of this minority towards Kosovo's institutions has increased due to the
autonomy offered through the constitution, numerous laws and agreements negotiated in Brussels between Kosovo and
Serbia.
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1. Introductory considerations

International administration was deployed in Kosovo following the NATO bombing of
Yugoslavia, after (Yugoslavia) refused to sign the Rambouillet agreement? and end ethnic violence
in Kosovo, which consequently brought the capitulation of Yugoslavia and the signing of a technical
- military agreement with NATO in Kumanovo.® This opened the way for the United Nations Security
Council's adoption of Resolution 1244.* The aim of this paper is not the analyze of the functional
structure of the UN presence in Kosovo as an international mission or as an international
peacebuilding mechanism, but we will focus only on the undemocratic nature of the principles of
administration and governance of the UN mission in Kosovo, known as UNMIK (The United Nations
Mission Interim in Kosovo). On the basis of Resolution 1244, the international administration in
Kosovo drafted its own Regulation, n0.1999/1°, establishing itself as the governing power in Kosovo,
where “all legislative and executive power related to Kosovo, including the administration of the
executive organs of Kosovo, is established, justice, is vested in UNMIK and exercised by the Special
Representative of the Secretary-General of the United Nations™®.

Despite the state of emergency of 1999, it seemed that the UN mission would be a governing
and not just a peacekeeping mission, and that it would ignore the political will for self-determination
of the citizens of Kosovo expressed in the 1990s. th. Although this mission was conceived to be
accomplished through a “trusteeship” practice that would ensure peace and help build the self-
government capacity of local institutions,’ it was genuinely realized as a UN governing system in
Kosovo. It seems that the enthusiasm of liberation had led people to stop focusing on this overlap of
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international power, which, though thought to be temporary (up to 3 years), lasted for 8 years, until
the coordinated declaration of Kosovo's independence, according to the conditions of negotiator
Martti Ahtisaari. Despite the then demand of the leaders of the peaceful resistance to recognize the
Kosovo institutions elected under the so-called “parallel system” during the 1990s, as well as the
attempt to impose an interim government by the political establishment of the Liberation Army, the
Kosovo mission of UNMIK, namely the Special Representative of the Secretary-General of the
United Nations (SRSG), was the sole and sole bearer of the governing power in Kosovo. The powers
and functions of the SRSG made him “omnipotent”, almost a monarch of the era when liberalism was
trying to reduce its powers in the VII™ and VIII" centuries.

According to researcher Marc Weller, who has studied and analyzed the international
administration of the Kosovo war for independence: “The SRSG had competences in: the full authority to
ensure that the rights and interests of the communities are fully protected; the final authority to determine the
financial and political parameters, as well as to approve the consolidated budget of Kosovo, as well as its
review; dissolution of the Assembly and announcement of elections, especially when other institutions have
acted in violation of Resolution 1244; monetary policy, customs service control, appointment, dismissal and
discipline of judges and prosecutors; the appointment of international judges and prosecutors, as well as the
changing of venues; international legal cooperation, concluding and implementing international agreements
and exercising the powers of international relations; authority over law enforcement institutions and
correctional units; and control over the Kosovo Protection Corps 8,

2. Multiethnic principles of administration and politics of the international community
in Kosovo

Although, with the adoption of the Kosovo Constitutional Framework by UNMIK in the form
of a regulation, without the need for approval by Kosovar political parties or through a referendum,
the establishment of Provisional Institutions of Self-Government and the transfer of some
competencies to locals were still required, plenipotentiary remained with UNMIK authorities as the
last instance of deployment®. It is important to note that both in Kosovo's constitutional framework
(which was essentially an UNMIK regulation 2001/9) and in Martti Ahtisaari's proposal, many
demands on Kosovo Albanians are overemphasized in relation with the rights of ethnic minorities.
This insistence even goes so far as Albanians are not recognized with the right of a nation-building
nation, stipulating that Kosovo's independence will only be accepted if the state is built on permanent
multi-ethnic premises and under several years of international supervision®. These international
documents and attitudes, with their “distrust” towards Albanians and their will for independence and
state-building, ignored the fact that in all the political-legal acts of state-building that Albanians had
undertaken during the 1990s, beyond the general spirit of the principles, liberal and democratic, they
contain particular elements of protecting and promoting the rights of minorities®*.

Nevertheless, the international documents governing Kosovo, in addition to overlapping the
authority of international authorities in relation to the local authorities (elected by the people),
overlapped another power, which we shall call the power of national minorities over the Albanian
majority that constitutes about 90% of the population of Kosovo. Thus, according to the
Constitutional Framework “twenty (20) of the 120 Assembly seats are reserved for additional
representation of Kosovo's non-Albanian communities as follows: 10 seats for Serbian
representatives and 10 other seats for non-Serb communities™*2. So, although Kosovo's national
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pacifiers (which by international multiethnic identity policy are imposed by the name of minority
communities) make up no more than about 10% of Kosovo’s population, they have reserved 20 seats
in the Assembly, with the possibility of obtaining additional seats as in the electoral race, which could
lead to as many as 30-35 deputies. In fact, the number of minority is almost equal to the number of
the majority party won by the first party in the election and received 35-40 deputies. With this size of
seats reserved for the Assembly of Kosovo, the political will and the calculation of real vote is
alienated because the number of minorities is increased to 20 seats the number of minorities seats and
reducing the number of majority to 20 seats.

This overstatement for minorities, or as propagated by the internationals as “positive
discrimination”, was essentially a distortion of the principles of democracy and the political will of
voters. The same overlapping logic of minority political will over principles democratic majority rule
is also promoted by the Comprehensive Proposal for the Final Status Settlement of Kosovo proposed
by UN Special Envoy Martti Ahtisaari. These “multiethnic principles” that became conditional on
Kosovo's independence were incorporated in the new constitution of the Republic of Kosovo adopted
in April 2008. Even under Ahtisaari’s proposal, in the first two legislatures of parliament after the
constitution was adopted, (potentially 8 years), national minorities (or denationalized political
terminology of non-majority communities) are represented as enshrined in the Constitutional
Framework, and after two terms, “Serbian representatives will have the number of seats in parliament
won through open elections, with a minimum of 10 seats guaranteed, if the number of seats won is
less than 10. It also applies to other non-Serb minorities™. Is it democratic to overestimate the
minority to the extent that it distorts the principles of democratic governance?

Most philosophers of liberalism and democracy, and in particular Tocqueville and Mill, have
warned that the danger posed by democracy is precisely the possibility of majority tyranny, as history
has shown us. But is Kosovo a case where most Albanians have exercised tyranny over minorities
(Serbs and others), using state instruments? From the above considerations we have identified that
the political platform of the Movement for Independence and State-Building has been built on liberal
democratic principles and that in the founding acts of the idea of state, Kosovo is foreseen to be an
equal state for all its citizens, Albanians and national minorities, with their right to preserve and
promote their national and linguistic identity. These political and legal decisions of the Albanian
political elite were made at a time when Kosovo was occupied by Serbia and ruled by the Serb
minority. So, whenever the Albanians have manifested their political intentions, whether the
permanent ideal of national unification with Albania or the pragmatic project of building the state of
Kosovo, they have never presented any legal or illegal projects or plans to harm the Serbs or other
minorities in Kosovo. After all, the bombing of the former Yugoslavia was done to stop humanitarian
catastrophe from Milosevic's plans to carry out ethnic cleansing of Kosovo by Albanians.

The issue of the protection of minorities is a condition of modern liberal democracies, while
promoting minorities in politics beyond their real presence in society is a more valuable issue than
the democratic one of a society, so it should not be a condition for exercising the right. of self-
determination, as was the case with the Albanian nation in Kosovo. The obligation of constitutional
and political overestimation of Kosovo's minority communities, especially the Serb minority, means
that beyond the conditional requirements for building a democratic state of Kosovo, there is a
“denationalization policy of the international community in Kosovo, which aimed at , not to associate
the project and the state of Kosovo with the context of the unresolved Albanian issue in the Balkans
214

Consequently, the imposition of political will and the cultural/political identity of the Serbian
minority in Kosovo are also the clauses of Ahtisaari's proposal for the “autonomy” of the Orthodox
Church, which the document nationalizes as Serbian. According to the document, “Kosovo will
recognize the Serbian Orthodox Church in Kosovo, including monasteries, churches and other
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facilities used for religious purposes as an integral part of the Serbian Orthodox Church based in
Belgrade.”™® This document has given itself the right to nationalize this church as Serbian and thus,
on the one hand, has maintained the Serbian thesis that medieval cultural and religious heritage in
Kosovo is Serbian, thus recognizing Serbs as having some cultural and historical rights over Kosovo,
meanwhile, there are well-supported theses that medieval cultural and Orthodox heritage in Kosovo
is also Albanian, as a large proportion of Kosovo Albanian residents belonged to the Orthodox
Christian belief®.

Decani monastery has blocked the implementation of the project of building a community
road, a much needed project, wich violates the “security” guaranteed by its status as a “protected
area”. Ahtisaari's proposal states: “A select number of monasteries, churches and other religious sites
of the Serbian Orthodox Church, as well as historical and cultural sites of particular importance to
the Kosovo Serb community, will enjoy special protection by designating protected areas™’. This
means that thousands of hectares of Kosovo citizen’s property in this area surrounding these facilities,
namely beyond the fences of their yards, is blocked and cannot be freely used by individuals and its
owners. In the light of the principles of this paper, this is an infringement of private property and the
freedom to use property. “The protection of private property, then, is what links property to the
autonomy of the individual - the ability to implement his life plans - and not just negative freedom.
One might even say that, while the constitutional background of a liberal order defends fundamental
freedoms in both formal and negative form, it is private property that embodies them in material and
positive terms”8

Another undemocratic aspect that the Ahtisaari proposal has imposed as a condition of
Kosovo's independence and made it an integral (and even temporary) part of the (disproportionately)
political system of Kosovo was the role and functions of the International Civilian Representative.
Like the SRSG at the time of UNMIK, and despite the formal right to exercise the governing functions
of Kosovo's state authorities, the ICR had powers that made him more than the superviser of Kosovo's
independence. Among other things he has the following powers: “Take corrective action to improve, as
appropriate, any action taken by the Kosovo authorities, which the ICR considers to be a violation of this
solution, that it seriously endangers the rule of law or otherwise conflicts with the conditions and spirit of this
solution. Such remedial measures may include, but may not be limited to, the cancellation of laws or decisions
adopted by the Kosovo authorities; in the event of serious or persistent failures to implement the essence or
spirit of this solution and in the event of serious impediments to the work of the ICR and EULEX, the ICR shall
have the authority to sanction or remove it from the duty of any public official or to take such other measures
as may be necessary to ensure that this solution is fully respected ...”"*?

As we can see, this kind of international power exerted on the elected bodies of the Republic
of Kosovo was sovereign and powerful, and despite the source of its power coming from the
recognition that the Assembly of Kosovo had made to the Ahtisaari principles, essentially it was
"authoritarian power" because: it was not directly elected by the people through free elections and
did not hold the people accountable for its actions. So there was unlimited power over the people, the
individual and the local institutions. Any unlimited power, be it part of a status settlement agreement,
runs counter to the liberal democratic principles of modern western states. "For Constantine, Mill,
Tocqueville, and the liberal tradition to which they belong, there can be no free society unless it is governed
by at least two closely related principles: first, no power is to be regarded as absolute, but only rights, so that
every person, whatever power he governs, has the absolute right to refuse to act inhumanely; second, to have
some boundaries within which man is inviolable, boundaries that are not at all artificially defined, but on the
basis of widely accepted and long-held norms, so that their observance has become an integral part of self
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conception of normal human being ... »20

Another important aspect that the international community put forward as one of the
conditions for the recognition of Kosovo's independence was the decentralization of local
government, namely the establishment of new Serb-majority municipalities and the increase of
competencies for these municipalities. These new municipalities established by Kosovo as an
obligation under the Ahtisaari Proposal were incorporated into the new Kosovo constitution? and
merged territories where Serbs resided, largely artificially, so that Serbs would have self-government
in their localities. where they resided and were not governed by politically dominated Albanian
municipal institutions. In view of this also the Law on Local Self-Government in Kosovo, where
Articles 20, 21, 22 and 23 define enhanced governing competencies in the field of health, education,
culture and security, which are not competencies of other municipalities inhabited by non-Serb
population in Kosovo?. Kosovo has also adopted a law on the administrative boundaries of
municipalities which defines the territory and boundaries of new Serb-majority municipalities, and
makes it impossible to change these boundaries without the approval of the inhabitants of these
municipalities, practically these municipalities have some “Sovereignty” over its own territory%,

All these specific adjustments to the nature of governance in Kosovo, which were accepted as
political compromises by the Albanian side during the Kosovo status negotiations held in Vienna
between Kosovo and Serbia, mediated by Martti Ahtisaari (UN), and which were incorporated into
the nature of Kosovo's political system through the constitution and these laws, aimed at integrating
Serbs into this system, in order for Serbia to recognize Kosovo's independence. What happened was
the opposite of what was expected, because through decentralization the Serbs deepened their ethnic
separation from the Kosovo political system, as decentralization itself was based on the principles of
the creation of Serbian ethnic municipalities. Following the consolidation of local self-government
with specific enhanced powers, Serbs in coordination with Belgrade advanced their demand for the
creation of an Association of Serb Majority Municipalities, which would be a form of autonomy for
the Kosovo Serb community against the central government of Kosovo? .

3. Conclusions

In conclusion, after identifying undemocratic principles of administration and multiethnic
identity politics of the international community in Kosovo, including the Ahtisaari Proposal as a form
of resolving Kosovo’s status, which conditioned Kosovo’s independence with demands for political
overestimation of minorities in Kosovo in relation to the majority and contrary to the principles of
the liberal democratic state, it must also be said that the acceptance of this proposal by the Albanian
political leadership, interpreted by them as a pragmatic political move towards the achievement of
Kosovo's independence, is in opposition to all the political and historical decisions adopted during
the 1990s by the parallel Albanian political institutions. So, in a way, the compromises made by
accepting the Ahtisaari Proposal have diverted the nature of the state of Kosovo from a projected
Albanian state that to a certain extent realized the Kosovo Albanians' aspiration for national self-
determination into a multiethnic state and neutral to the national identity of the majority of the 90%
of the Kosovo Albanian population.
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