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GOOD GOVERNANCE AND PAKISTAN’S ECONOMIC
PROSPECTS FOR PROGRESS”

Erik JENSEN

The paper takes a tour de horizon regarding: (a) the philosophical and conceptual issues of
governance and democratization globally and in Pakistan, (b) the universal aspects of good
govemance objectives and processes applied in Pakistan, and (c) the governance priorities
that emerged during stakeholder consultations that served as background to the launching
of the Pakistan 2010 program. At the very outset, most of the presentation is focused on
‘how to reform’ issues to instill a good govenance process and evolve credible mechanisms
to implement reform measures.

I. Introduction

The paper is informed by two working hypotheses. First, that the most
fundamental aspect of the relationship of good govemnance to future economic
prospects for Pakistan is the following: Pakistan's economic prospects are
predicated on building the institutional platform for stability and
evenhandedness. That is to say that building government credibility, i.e., the
predictability of rules and policies and their consistent application ~ and performance,
rather than focussing on technical issues related to on-going or contemplated
economic reform measures is more important at this juncture in Pakistan economic

* The paper was presented at the AERC Conference, 1998. The usual institutional disclaimer applies:
the views expressed in this paper are those of the author and do nol necessarily represent those of
the Asia Foundation. To a certain extent, the author simply consider himself a mouthpiece for all
of the governance concerns that he has heard raised through extensive travel Lo communities
across Pakistan,.as well as in participation at various policy tables in Pakistan.
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the reform process in Pakistan identified include: (1) resist the search for the magic
bullet or quick fix for governance in Pakistan; (2) avord “hiving off” public services
through narrow sectoral approaches and specialized entities outside the civil service
and judicial service cadres; (3) avoid reform measures that distort incentives; (4)
avoid privatization of public services in order to diffuse or postpone tough institutional
reform issues; (5) proactively create a political story — take up the policy reform
initiative, publicize it, and manage resistance, (6) create an institutional home for
reformers; and (7) that there are no quick fixes is no reason to despair.

Part IV is a charcoal sketch of analysis and policy implications related to six
strategic goals: instilling a governance process to ensure the implementation of
reforms; carrying outcivil service reform; implementing a program of judicial reform,;
reducing corruption; beginning the decentralization process; and empowering the
citizen. This section reviews six strategic goals and policy reforms. It is informed
by stakeholder consultations conducted during the early phases of devising the 2010
process and reflects the citizens’ priorities which emerged during that process.

Each moment of ours is a lifetime,

Qur todays mirror our tomorrows...

We are the masters of all we survey,

We are the captains of this troubled ship.

Faiz ‘Dusri Awaz’ Daste Saba

The ultimate test of our success will be the extent to which we manage fo
create a better life for all, and more especially the poor. This is a project
which requires the simultancous achievement of legitimate government, sus-
tained economic growth in order to bring about socio-economic improvement,
and reconciliation of formerly divided sections of society.

— Nelson Mandela, “Renewal and Renaissance — Towards a New World
Order”, Lecture given at the Oxford Centre for [slamic Studies, July 11,
1997.

a) Philosophy and Context: “Divine Insight”

The great muslim poet Iqbal captured the milieu of the subcontinent and Pakistan
in particular, in his poem “Pir-0-Murid” (The Master and the Disciple). The Disciple
asks the Master: “Why am I not capable of handling worldly affairs?” To which the
Master responds: “Those who master the secrets of the sky and posses divine
insight have so much trouble walking on the earth”.!

! Translated and quoted from a persian edition of The Wings of Gabriel.
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governance, especially as an emerging market, the less likely it is that your
financial system will be exposed to surprises, the easier it will be for you to
improve and adapt when it is, and the more legitimacy your govermment
will have to share the pain when change 1s required. Of those Asian nations
which were fully plugged into the market, ... those with the most noncorrupt,
transparent and accountable financial system — Taiwan, Hong Kong,
Singapore - have been hurt the least. Those that had democratic, but cor-
rupt systems — Thailand and South Korea ~ were hurt the second worst,
but at least have been able to respond quickly by voting in better govern-
ance. The country that is going to melt down is Indonesia. Its corrupt,
authoritarian regime cannotadapt. “Look around the neighborhood”, said
the Thai finance minister, Tarrin Nimmanahaeminda. “Good governance is
the only real protection,’E.[Friedman (1998)].

2) The Debate in Pakistan

Some would argue that the trajectory for improved governance is up; others
would argue that the trajectory is down. Still others would argue that, whether up or
down, the current peniod is simply a phase in the inexorable progress of Pakistan to
more and better domocrary. On a macro-level, the last position 1s not supported by
historical evidence. What is the timeframe for maturation?? s there evidence of
maturation in the way institutions behave? Ifnot, 1s Pakistan — what is fashionably
termed in policy circles —a “failed state”? The current condition of national and
provincial democratic institutions in the country is striking in the extent to which it
conforms to traditional pattems of the use of political authority, [A. Jalal (1995)].1s
this a bridging period in democratic development? To build a bridge is it not necessary
to understand very well where the bridge ends on the other side? The behavior of
democratic institutions, both pre and post-martial law, is not necessarily a bndge to
more and better democracy; rather, some might contend that it is more analogous to
building a harbor or docking station for the prince’s armada. Infant industry arguments
were used {o protect uncompetitive economic activity for decades. Infant democracy
arguments are highly speculative and uncertain in Pakistan’s historical context.

This is al] cast in Huntingtonian and Fukyama-esque terms of democratic waves
and the end of history — but really, what difference does it make? For example,
even if one declared that Pakistan is a “failed state”, such declaration lacks
conceptual clarity and practical utility. What are the standards by which one declares
a state failed? And, more important, what are the consequences of such a

2 As Niccolo Machiavelli observed in his classic: The Prince (1513); “Men forget the death of a
father more quickly than the loss of patrimony.”
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declaration? Whatabout the vast majority of deserving citizens of Pakistan? What
about concerned Pakistanis who care about strengthening a sense of national identity
and forging a future that hues to Quaid-e-Azam’s founding vision for Pakistan’s
future, a vision of a prosperous and tolerant people, a responsible government free
from corruption, and an enlightened and educated society based on the [slamic
values of justice and equity?

The point here is simply that neither a response of cynical despair, nor of un-
critical optimusm is justified. The critical juncture in defining the role of government
is now: coming to terms with the past — using history to inform and inspire the
future, rather than paralyze it.

II. Conceptual Fulcrum: Incentive Compatibility to Make Institutions Work
a) Why Governance?

Policies and institutions that work in other countries do not work in Pakistan
primarily because of poor governance. Poor govemnance affects Pakistan more
than many countries — which despite their corruption bloated bureaucracies, or
centralized administrations — significantly outperform Pakistan. Pakistan, on the
other hand has a tenuous capacity to and track-record for implementing policies
and programs that will bring about desired change. This is not a problem to be
solved with more legislation, nor one which involves the evaluation of alternative
political systems. It requires an understanding of why existing institutions do not
work and why existing laws and rules often are either not enforced or enforced
sporadically. And this, in turn, requires an analysis of the practice ofgovemment,
rather than a theory of the state.

Examination of the role of government in Pakistan today is enhanced by a
“govemance” approach which is in contrast to a narrower public administration
approach. Experience has shown the conventional approach - while not all wrong -
was too narrow and dogmatic in its embrace of the market. Instead, the governance
approach focuses pragmatically on making institutions work, recognizes the value
of networks of trust, respect, and cooperation among functionaries and in civil
society, and works to foster these by well-oriented incentives and open collaboration
between government and academic, business, citizens, workers associations, and
religious leaders. [mportantly, the governance approach resists ideological purity —
the state vs. market or labor vs. capital or free trade vs. protection/regulation.
Rather, it embraces a pragmatic and functional approach: that states matter, that
markets matter, that society matters, and that institutions matter.

The nature of the governance crisis in Pakistan is multi-dimensional. Moreover,
the crisis of governance is generalized and not causally attributable to the failure
of any particular institution or set of institutions. Although the crisis of govemance
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is generalized, the crisis is netther insoluble nor is 1t attributable to an amorphous
“culture of corruption”. The way forward is to understand the effects of bad
govemance, and then to formulate a vision and plan of action for good governance.

The effect of poor governance s felt in some countries more than others. But
Pakistan ts extremely vulnerable to the economic and social effects of poor
governance. The effects of poor governance include:

1) policy ineffectiveness;
1) conflict, instability and insecunty;
w) environmental degradation;
iv) human and social costs (such as illiteracy, high morlndity and mortality and
unmanageable inequality);
v) poor targeting (i.e., policies cannot be targeted to relevant social and economic
groups because institutional performance is so poor);
vi) corruption;
vil) social frustration;
vi) stagnant economic growth, uncompetitive economy and poverty; and
1x) the erosion of government’s legitimacy.

e T N N

Some elements of a vision of good governance in Pakistan grow out of a definition
of governance that 1s concerned with the use of politicat authonity (leadership) and
the exercise of control over society (justice), as well as the management of its
resources {stewardship) for social and-economic development.

Fate will not impe] a nation to legitimacy and effectiveness. An implementable
plan of action requires a vision, unwavering and bold political commitment from the
very top, hard work in reaching out to and mobilizing institutions and individuals and
implementation. Any plan of action should engage fully seven core responsibilities
of the state, the first three are generic processes which must be credible to achieve
the latter four:

1) steering: consistentand credible policymaking;

ii) rowing: consistent and creditable implementation of policies;

i) partnering: state collaboration with private and nonprofit sectors to achieve
objectives as part of the process of governance;

iv) protecting: persons, property and the environment through “justice” - i.e.,
evenhanded and speedy enforcement of the rule of law;

v) servicing: education, health, utilities, infrastructure;

vi) caring: safety nets for disadvantaged; also suggesting a behavior of public
servants; and

vii) informing;: freedom of information and freedom of broadcast and print media in
dissemination of information.



70 PAKISTAN JOURNAL OF APPLIED ECONOMICS

b) Incentive Compatibility, the Rule of Law and Leadership

The three principle and closely interrelated obstacles to good governance
historically in Pakistan are a perverse incentive structure in public service, arelated
weak rule of law, and a reluctance of leadership to act boldly in the public interest.?

Perverse incentives reward behavior which 1s not conducive to the common
good, which is self-seeking, inefficient, dishonest or exploitative. The system of
perverse incentives contributes substantially to the governance crisis and results in
public functionaries fail to act in the public interest. A key feature of good governance
1s incentive compatibility: ensuring that public functionaries are provided with
incentives to act in the public interest. Therefore, instead of expecting people to
behave nobly on a daily basis in the face of daunting costs (and blaming them when
they do not), Pakastan’s system of governance should ensure that citizens are induced
through appropriate incentives to behave in a manner that supports the public mterest
n good governance — a manner in which they themselves probably wish to act most
ofall.

A weak formal and informal rule of law which does not influence behavior
predictably, undermines the compatibility of incentive structures. Therefore,
developing incentive structures which are compatible with the behavior sought is
absolutely necessary, but it is insufficient. A strong rule of law — both formal and
informal — which is closely connected to normative behavior on-the-ground is essential
to assure that the responses to the incentive structures are predictable and evenly
accessible and applied. The way the rules are implemented in Pakistan, most evolve
from disguising the true realities of power and sporadic enforcement ‘o curbing
abuses of power and levelling the playing field for the vast majority of Pakistanis.

3 Other obstacles to good governance include, inter alia:

i) A growing and increasingly unmanageable inequality: The incidence of absolute poverty
have risen in the 1990s from 20 per cent to 30 per cent of the population. This, despite the
fact that between 1970 and 1993 Pakistan's income per capita increased by 231 per cent, by far
the highest rate in South Asia. The economic imbajance is also reflected in (and perpetuated by)
the social structure. Unlike other South Asian nejghbors, Pakistan’s land ownership is stil}
skewed despite three attempts at land reform.

=

Discouragement of both freedom of information and a vigorous nonprofit sector: To a much
greater degree than its other South Asian neighbors, Pakistan's history is marked by a
discouragcment of both freedom of information and of a vigorous nonprofit sector. Thus, the
governance approach must actively foster the kind of grass-roots activities that it wishes 10
support (not supplant).

i) Lack of social cohesion: in Pakistan has caused a severc gap betwcen the modernizing ,
industrializing, westernizing elemeats of Pakistan’s civil society, and the more tradilional,
religious, “personal,” rural elements. Such a diverse group of “visions” presents a significant
challcnge for good govemance.
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The historical lesson in the preceding box on the rule of Jaw as a “breeder of
values” demonstrates that without bold leadership, models of well-conceived
incentive compatibility and rule of law frameworks crumble. Leaders must act on
and follow the incentive structure, and must hold themselves under the rule of law.

II1. Governance Objectives and Lessons from Prior Reform Efforts
a) National Objectives and Citizens’ Priorities

What are the larger objectives of Palistan socjety and what role can government
play in achieving those objectives? Perhaps some of these objectives have a universal
quality. To what extent do the following five objectives resonate 1n Pakistan?

1) Expand the Economy

Economic growth, rising productivily, full employment, and stable pnices. (When
the economy 1s not expanding, opportunities for advancement are fewer, and
the struggle among interest groups for resources intensifies).

2) Provide Adequate Personal Security Against the Principal Hazards in Life

This includes security against being victimized by crime, falling il without being
able to afford or access adequate health care, of being injured on the job or
fired arbitrarily. :

Most Pakistanis would agree with Thomas Hobbes: protection of persons and
property through “justice” — i.e., the evenhanded and speedy enforcement of
the rule of law is important. Indeed, most Pakistanis’ put demands for “justice”
atthe top of their list.* This goes hand-in-hand with protection and it is axiomatic
that the rule of law must be applied evenly.

[ will rturn to this topic later, but at this juncture I would like {o ask a question
that 1s the best rough indicator historically across countries of the strength of
the rule of law: How many VIP Pakistanis, who are not members of the
opposition, are 1n prison today? I certainly donot mean to single out the current
regime; I could have asked the question during the tenure of both elected and
non-elected regimes of the past thirty years.

Another issue of personal securnity is the extent to which the State should provide
safety nets. This is a nettlesome issue in every country. The challenge of course,
1s to target safety nets to those who are truly disadvantaged rather than providing
perverse incentives to those capable of generating or seizing economic

See the basis for this observation in the diseussion aboul judicial reform in the strategic goal section
IV(c) infra.
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opportunities in the market. One conservative critique of safety nets 1s that
government is not needed to provide such safety nets irespective of broad
public demand. Perhaps this perspective would have been supported by the
likes of Friedreich von Hayak or Milton Friedman. But most economists would
agree that such a policy is untenable in view of global econoic reform experience.
Such a policy perscription is analogous to Samuel Johnson's well-known
description of second marriages: “a triumph of hope over experience”.?

3) Assure Access 1o Opportunity, Public Services and Public Utilities

To provide the services and environment in which a chance is available for all

people to achieve as much as they can in light of their talents, aspirations, and

efforts. Children are offered a fair start through education, irrespective of
. “community” or gender. Improving public services has both long and short term

elements. Some institutional reform elements in the delivery of education services

wil] take some time to correct and improve. On the other hand, services such

as the delivery of national identity cards or the allocation of telephone lines
“where surpluses exist coutd be improved almost immediately.

4) Guarantee a Quality of Life:
This includes elements beyond economic prosperity - earning a good salary —
and address concems about peaceful, pleasaot neighborhoods, environmental
standards (clean drinking water, sufficient water, quality air and soil), and a
vibrant cultural outlet. - o

35) Improve Access to Information and Enable Private Sector Efforis to
Disseminate Information '

Information flows must improve on four levels: information within the public
_sector — among ministrics, departments, agencies, information between

govemment and busmess, information between the government and the governed

and information within society at large. Citizens, bureaucrats and businesses

alike need broader access to information. (See FOI and deregulation of broadcast
. media discussion below).

6) Preserve Fundamental Values

Included in this would be individual freedor and corresponding responsibility,
as well as the Quaid’s values of justice, equity, tolerance and wisdom.

Interestingly, these broad objectives are |argely supported by many other
countries, [Derek Bok (1996)]. In prioritizing the role of the Government of Pakistan,
it is useful to “put the citizen first”. While there may be some subtle differences in

jAlllibuu'on for this analogy goes to Prol. Derek Bok.
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detajl, and there are certainly differences in the degree and methods by which
these objective are achieved. I think that Pakistanis would broadly agree with these

' priorities. Qver the span of Pakistan’s history, [ strongly suspect that citizens’ basket
of developmental objectives has not changed substantially: some income generating
opportunities; access to decent health care; access to clean drinking water; access
1o quality education for their children, including girls; access to family planning (this
demand has increased substantially in recent years); and construction of link roads
10 access markets and public services.® Moreover, some of the broader difficulties
faced by govemments in achieving their objectives too are not unjque, [Charles
Bowsher (1993)]

b) The Reform Process in Pakistan: Seven Interrelated Lessons

But how does Pakistan move from where it is iow as a country in the midst of
a govemance crisis? Without trying to answer that question comprehensively in
this paper, 1 have had the opportunity to review the history of reform efforts in
Pakistan, and there are basic lessons of history that emerge from that review about
“what to do” as well as “what not to do”.

First, resist the search for the magic bullet or quick fix for governance in
Pakistan. There 1s no “magic-bullet” by which to quick-fix govemance problems in
the country by merely picking a sector and making it work. Though often trnied, not
a single quick-fix, in my review of reform efforts in Pakistan, has succeeded.

Second, avoid "hiving off” public services through narrow sectoral
approaches and specialized entities outside the civil service and judicial service
cadres.The creation of specialized courts outside the judicial cadre, and the creation
of specialized agencies outside the civil service cadre have not worked in Pakistan.
This does not mean that there specialized skills within the cadres should not be
developed,nor does it mean that certain services should not be “contracted-out” to
achieve efficiencies, for example in the development and maintenance of public
sector management information systems. There have been many disparate efforts
in the past to fix one ministry or another, one department or another, one line agency
or another. But trying to fix one sector without attending to the other sectors or the

6 Discussions with politicians whose families have been in politics for decades in Pakistan bear out
the fact that these demands of citizens have endured over time.

7 About waste and inefficiency in the United States’ Government, the U.S. Comptroller General
Bowsher, Charles, had the following critiques:
Important program dbjeclives are not being met, funds are wasted, major programs are over budgct
and behind schedule, and money dues arc not collected. These problems have existed for many
years and efforts to correct them have resulted in ipcrementa) improvements - but in too many
cases, management problems persist long alter they have becn brought to light and loag after
ageneies have agreed 1o correct them. See, Government Managemenl: Report on 17 High-risk
areas, In teslimony before the committee on Government Affairs, US Senate, 19 (January 8, 1993).
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Second, manifest unwavering political leadership and commitment to the reform
process by: (a) demonstrating voluntary restraint and moderation to bolster legitimacy
of the reform effort, (b) instilling a sense of “systematic urgency” to address priority
concerns, and (¢) reshaping the policy space by creating an environment with room
to change through active and skiliful leadership.

Third, mobilize a guiding coalition of champions of reform to identify, prioritize
and sequence a governance reform process. A powerful guiding coalition —
“champions of reform” — must be mobilized to lead the change effort.

Fourth, prioritize recommendations through the stakeholder process to assure
that the recommendation made are both strategic and implementable. From the
consultative process, target areas for reform begin to emerge: where reform needs
have been identified, where strong commitment to reform process has been
expressed by stakeholders, where credible collaborative and consultive mechanisms
can be devised to implement reforms, and where there is assured political support
for the mechanism and the process.

2) The Reform Process as It is Contextualized in Pakistan

The process, agenda, character/principles, and membership of a credible
commitment mechanism(s) to push forward a reform agenda are suggested below.
There 1s no magical formula or magical bullet mechanism for reform. Characteristics
of such a mechanism(s) should be informed by following four sets of consideration:

First, the generic elements of a governance process — vision, commitment,
mobilization and implementation — must be in place.

Second, the lessons of previous reform efforts set forth in Section III(B) above
should take into account as reform mechanisms are designed.

i) The hard institutional reform issues must be addressed head-on rather than
seeking devices by which to avoid them: (a) avoid quick fixes or magic bullets,
(b) avoid “hiving off” specialized courts outside the judicial cadre and the creation
of specialized agencies outside the civil service cadre, and (c) avoid privatization
of public services to diffuse or postpone necessary institutional reform.

i) Proactively create a political story, take the policy initiative, publicize it so that
the public understands it, and actively manage rather than succumb toresistance,
or assume a defensive position in responding to narrow conditionalities.

) Create an institutional home(s) for reformers where responsibilities are clearly
and consistently delineated and delegated, and where the institutional home(s)
are held accountable for catalyzing the process of setting priorities.
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Third, no stakeholder process for Pakistan, irrespective of its apparent credibility
and invo]vement of stakeholders, will actually improve governance by implementing
reform measure which are not put to the test of incentive campatibility, that are
attempted in an environment where the rule of law 1s weak, and where the leadership
does not personally commit to holding itself under the reform measures/outputs/
rules that are reccommended by the reform mechanisms. With respect to rule of law
and leadership, experience has shown that successful reform processes frequently
hinge on the unpredictable qualities of leadership. FFor example, to assure the public
that political transfers are over, that fiscal policy will not be ad hoc, that there won’t

“ be surprices 1n the disposal of public lands is a positive step. This is an effective
way to communicate a part of the vision — of prudence and restraint. Leadership by
voluntary restraint and moderation will bolster legitimacy for the reform effort,
though a number of short-term political costs will arise. -

Fourth, that while theprecise membership in credible consultative mechanism
15 open to further discussion — be it/they taskforces, steering committees, working
groups — 1t 1s necessary to assure that expertise in economics, law, management/
administration/bureacracy and politics is represented at the table, as well as
representation by leaders from the private and nonprofit sectors.

i) Expertise in these areas is vital to inform the costs and benefits, opportunities
and constraints of virtually any reform issue. And, to breathe life into the
partnering responsibility of government, drawing in actors from the private and
nonprofit sectors, including the media, also is vital. Moreover, individuals chosen
should have eminence and legitimacy and constituencies in society, and that the
groups are balanced in terms of gender, region, party affiliation, and background.
A two-tiered mechanism of consisting of a steering committee and a larger
group of cross-sector stakeholders has been suggested. Given the pyramidic
structure of Pakistan society, it is conceivable that a steering committee of as
few as 20-25 eminent Pakistanis and 200-250 carefully selected cross-sectoral
stakeholders — “champions of reform” - could be sufficient to move forward a
reform agenda.

1) Proper handling of this group is vital to the credibility and success of the process.
People will participate if their contribution is recognized formally, and if they
are sure that their time will be well spent and “make a difference”.

b) Carry Out Civil Service Reform

The central plank of the restoration of governance should be the reform of the
civil service; it is a pre-condition for improved public sector practice performance.
Civil service reform is notoriously difficult to undertake. But, in various consultations,
diverse groups ranked civil service reform roughly among the “top three” (just after
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Fourth, downsizing the public sector is both a structural and fiscal 1ssue which
needs to proceed from a reorganization plan. The short-term political and fiscal
imperative to downsize should be baianced with the structural and long-term
imperative to do it right. The Commission should be charged with initiating a
reorganization program which includes downsizing, but also reallocation of
responsibilities between ministries and line agencies as well as the private sector
where appropriate, and the effectiveness of divisions should be scrutinized.
Discontinue the practice of using the government as “the employer of last resort”
regardless of the government’s need for employees or its ability to pay the staff,
Urgency is there to act on existing reform reports, review staffing patterns, and
constitute a fully financed Fund for Early Termination/Retirement, Retraining and
Redeployment. The incentive structure in the Fund must be carefully crafted so
that the best are induced to stay and the least productive are retrained or encouraged
to go.

Fifth, reduce corruption in the civil service. Simplify and make transparent rules
and procedures and then enforce them. Members of the commission that examines
the revision of pay structures, qualifications job criteria, and performance targets,
should be assured independence through protected tenures; its decision-making
should be transparent; and 1t should encourage public hearings which solicit the
1deas of the government, trade organization, nongovernmental entities, and others.
Again, note thatraising salaries without addressing other elements of the incentive
structure may, if anything, increase the costs of corruption. Recruitment, through
ment-based competition should be the standard practice throughout the civil service.

Sixth, urgently link promotions to performance criteria and job descriptions.
Immediately begin to develop job descriptions, qualifications, and perfornance criteria
and engage in public hearings. Radically revise the annual confidential report system
of evaluation to link the employees’ review to job descriptions and agreed
performance targets.

Seventh, rather than relying on fate or years of service, devise and implement a
merit-based promotion program. Make promotions contingent upon passing
examinations based on in-service training.

Eighth, discontinue the practice of ad hoc transfers and limit the number of
political appointments. Provide a minimum tenure of three years for all sensitive
positions except where specified differently by law. Require an annual report from
all government officials and officers responsible for intra-departmental transfers on
violations of tenure conditions. Require an annual report on tenure in sensitive
positions and on explanation of excessive turnover. Recruitment for powerful or
lucrative positions such as the federal and provincial superior services, the police,
revenue, customs, tax and works departments - should be closely scrutinize to
assure merit-based enfry.

Nineth, revise the government’s information systems. [nformation systems within
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cadres within the judiciary should not develop specialized expertise. Efficiencies
can be achieved if cadres within the judiciary develop expertise in complex
commercial matters, and complex social matters (e.g., the Family Courts). But
developing these areas of specialization within the constitutional framework and
with oversight within the judiciary as well as normal external bodies to which the
judiciary is held accountable, is quite different from creating supra constitutional
courts which are not within or accountable to the judiciary branch.

2) Strategic Lesson No.2

From both a citizen and business perspective it is important to strengthen the
subordinate judiciary and not just focus on the superior judrciary. From a citizen’s
perspective, most Pakistanis are not directly affected by Supreme Court or High
Courtrulings. Yet, many citizens come into contact with the subordinate judiciary,
Just as many Pakistanis come into contact with the police. This interaction is one of
the most frequent between the government and the governed. And it is one of the
most negative. The dysfunctional nature of this interaction exacerbates the No.]
concern expressed during stakeholder consultations ‘law and order’. Making
institutions close to the people work, and changing the oreintation to one of
professionalism and evenhandedness would have significant tertiary benefits. In
that respect, fixing the subordinate judiciary and the ancillary institutions with which
it cooperates is crucial, politically popular and strategic. From a commercial law
perspective, especially given the jurisdictional limits of the subordinate courts,
focussing on the High Courts may be most strategic. But, again, if the institutions
charged with keeping the peace do not improve their performance significantly,
fixing the High Courts without addressing the fundamental law and order problems
may not significantly enhance the attractiveness of doing business in Pakistan, and
particularly of value added businesses which would be most beneficial to Pakistan.
Both foreign and domestic investment in Pakistan will continue to be of a more
short-term “quick-take” nature - lacking the backward and forward linkages in the
economy necessary to reap high value-added retumns - unless the Federal and Pro-
vincial Governments commit financial and human resources to rebuilding judicial
systems and enhancing the professional capability of judicial personnel, and then
commit political capital to adhering to the rule of law.

A number of recommendations are made with respect to: addressing technicatl
flaws in laws, rules and practices of procedure (and appeal) which clog the dockets;
adhering to a protocol of judicial selection; investing in judicial training; improving
the system of judicial accountability to check incompetence and malfeasance;
increasing funding to the judiciary; incorporating information technology into the
workings of the judiciary; separating the judicial and executive powers regarding
magistrates; and developing and improving alternative dispute resojution machanisms.















