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Abstract

This essay describes some among the most recent reforms that have affected Italian civil
procedure. These reforms rely heavily on the use of ADR, and particularly on mediation,
arbitration and assisted negotiation, in an attempt to reduce the heavy backlog of civil cases and to
speed up the resolution of disputes. In Italy, an attempt at out-of-court mediation is mandatory in
a wide variety of civil and commercial cases: mediation had some ups and down, since it was made
mandatory in 2010, repealed by the Constitutional Court at the end of 2012, and eventually
reinstated in 2013. In 2014 two new ADR procedures were established, that is, assisted negotiation
and the ‘transfer’ of cases already pending before courts of first instance or appellate courts to a
panel of arbitrators. While assisted negotiation is mandatory for cases whose value is above a
certain threshold (provided that the claim is for payment of sums of money), the ‘transfer’ of cases
to arbitration is strictly voluntary and, as a matter of fact, it is possible only when both parties
agree on diverting their case from the court system to arbitration. This essay expands on the many
controversial issues raised by the ‘transfer’ of cases to arbitrators and, more generally, on the
dangers of the ‘outsourcing’ of dispute resolution.
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Introduction

The administration of justice, and in particular of civil justice, is one of the most critical areas
of the Italian legal system. It is not necessary to expand any further on that point, since it is well
known in the Member states of the EU and beyond. A variety of official and unofficial documents
have demostrated that the performance of the Italian judicial system is significantly worse than the
performance of other comparable countries as far as the length of proceedings and the backlogs of
courts are concerned. Among the documents that shed light on this issue, it is worth mentioning a
relatively recent one issued in September 2014 by the International Monetary Fund. In this
document, a chapter is devoted to ‘Judicial Reforms for Growth’. The conclusion of this chapter
reads as follows:

‘There is scope for significant improvements in the efficiency of the Italian judicial system,
with potentially important macroeconomic effects. The reform should be structural, comprehensive
and should have the necessary institutional support. It should also have the buy-in of all relevant
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stakeholders, notably judges and lawyers. The strategy should follow a four-pronged approach:
(i) reducing the backlog; (ii) promoting wider use of alternative disputes resolution proceedings,
such as mediation; (iii) rationalizing the appeal system, including review by the Supreme Court of
Cassation and the role of lawyers in this context; and (iv) focusing on courts’ management and
accountability. Such a comprehensive reform package, if taken together and effectively
implemented, could help reduce unemployment and lift potential growth by increasing
investment’[1].

The report emphasizes the need for structural and comprehensive reforms, but, actually, if
there is anything that Italy has not been lacking since the beginning of the third Millennium it is
reforms affecting the administration of justice, and in particular the treatment of civil cases. Just to
give the reader an idea of the speed at which the legislators have been turning tables in the field of
civil procedure, consider that the Code of civil procedure was amended in 2003, 2005, 2006, 2009,
2011 (three times), 2012 (four times), 2013 and 2014 (two times). Needless to say, it would be
useless to look for a unitary and specific vision of civil justice as the inspiration of these reforms:
the reality is that they have been dictated only by the need to face the emergency, meaning the
tremendous caseload overburdening Italian courts. According to the most recent survey conducted
by the Ministry of Justice, a total of 4,800,000 civil proceedings were pending as of November
2015: a dreadful number of cases, even though, according to the Ministry, it shows a positive trend
towards the decrease of pending civil cases, which were 5,155,000 at the end of 2013 [2].

Materials and methods

The main sources of this essay are both official documents of Italy (the Constitution, the Code
of civil procedure, and a few statutes amending the Code), and scholarly essays. As far as the
method followed by the author is concerned, the approach is descriptive of the law in force, with
personal annotations and comments aimed at emphasizing the problems brought about by the
interpretation of a set of new rules, many of which have not yet produced any case law.

Discussion

Many of the reforms mentioned above have gone in the direction of increasing the use of
ADR and, in general, of fostering a creeping privatization of dispute resolution. The case of out-of-
court mediation, at first made mandatory, then repealed by the Constitutional Court and eventually
reinstated as a compulsory step to be taken before acquiring the right to approach the court system
is probably the best example of this trend [3].

While at the beginning the promotion of ADR was presented as the choice necessary to
embrace more civilized and therefore better ways to resolve civil disputes, with one of the latest
reforms — the one enacted in the Fall of 2014 — the legislators have whipped off their masks,
passing a statute whose official title is ‘Urgent measures for the privatization (of dispute resolution)
and for the disposition of pending civil cases’ [4]. Privatization is this author’s free translation of a
neologism invented by the legislators for this occasion: in fact, the Italian word
‘degiurisdizionalizzazione’ has no specific translation (and cannot even be found in a good Italian
dictionary), but it implies the removal of civil cases from the court system, and their diversion
toward private methods of dispute resolution.

The measures contemplated by the statute are many; two seem worth mentioning, meaning
the new ‘assisted negotiation’ and the ‘transfer’ of pending civil cases to arbitrators. The former will
be described briefly, while more attention will be paid to the latter.

The ‘assisted negotiation’ is an out-of-court procedure, whose aim is to resolve a dispute by
an agreement that the parties are supposed to reach with the assistance of their attorneys, based
upon a contract in which the parties have committed themselves to cooperate in good faith so as to
put an end to their dispute amicably. The interesting aspect of the ‘assisted negotiation’ is that it is
mandatory for any claims for damages arising out of road traffic accidents, as well as for any claims
for payment of sums in excess of 50,000 Euros, whether the payment is claimed as the
consequence of a contractual obligation or as the result of a tort.

And now let us examine the most curious reform, the ‘tranfer’ of cases pending before both a
court of first instance and a court of appeals to a panel of arbitrators. The relevant rules will be
described as they are, in their sheer madness, with some comments here and there and an
emphasis placed on the problems they bring about.
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The ‘transfer’ is available in any civil cases, provided that the matter at stake is arbitrable,
meaning it does not entail any rights the parties cannot freely dispose of (for instance, rights
concerning personal status, such as marriage, parenthood, and the like). Labor cases can be
tranferred to arbitrators only if arbitration is specifically allowed by collective agreements. The
‘tranfer’ is available also for the cases in which the defendant is a public administration and the
value at stake is below 50,000 Euros.

The ‘transfer’ is possible only insofar as it is requested jointly by both parties at any stage of
the proceeding, but before the case has been remitted to the judge for the decision, meaning before
the moment when the parties have lodged their final briefs with the court.

If the requirements of the ‘tranfer’ are met, the judge will transmit the case to the Chairman
of the local Bar Association. Either the parties or, if they disagree, the Chairman himself will choose
the arbitrators among the attorneys who have been enrolled in the local Bar for at least five years.
Once the arbitrators have been appointed, the case will continue before them ‘as it is’, meaning that
time bars, estoppel, and in general any legal limitations that in the judicial proceeding have
prevented the parties from changing their strategy, producing new evidence and so on can neither
be revisited nor modified: in other words, the arbitrators pick up the case where the judge left off.
That said, the arbitration proceeding shall follow the general rules laid down by the Code of civil
procedure for domestic arbitration (Articles 806-838), and the arbitral award shall have the same
effects as a court judgment.

If the ‘trasfer’ is requested on appeal, the award must be rendered within 120 days from the
appointment of the arbitrators. If this deadline is not complied with, the parties must resume the
case before the court of appeals. If they fail to resume the case, the proceeding shall be
discontinued. If the arbitrators render the award, the award is challenged, and eventually declared
null and void, the case must be resumed before the court of appeal within 60 days from the date
when the judgment declaring the arbitral award null and void has become final (meaning, it has
become res iudicata).

Does the reader feel at a loss like this author does, faced with such a mess? Which kind of
arbitration is this? Certainly, it is not a form of court-annexed arbitration, because once the
‘transfer’ takes place, any court’s supervision over the arbitration procedure stops; it is not a
‘regular’ arbitration that the parties could choose, at least in theory, even after the beginning of
litigation, since — should they opt for arbitration — the litigation would have to be discontinued and
the arbitration proceeding would start from scratch. On the contrary, according to the new statute
the ‘transfer’ implies that the case continues before the arbitrators, who — as mentioned above —
pick up the case where the judge left off. Therefore, in spite of the fact that the new rules provide
that the ‘transfer’ to arbitrators shall follow the Code’s rules governing domestic arbitration, this
author believes that the legislators have delivered a new legal ‘monster’ that is difficult to qualify,
and whose purpose is unclear.

The interpretation of the new rules raises a variety of problems. Just to mention some,
consider, for instance that the parties may request the ‘transfer’ of the case to arbitration logding
with the court a joint application: nothing is said about the form (written or verbal) that the
application is supposed to have. That is unexplicable, in light of the fact that, according to the Code
of civil procedure, the arbitration agreement must meet specific requirements, namely it must be
made in writing; it must describe the object of the dispute; and it must include the appointment of
the abitrators or the indication of the manner in which they will be appointed. But, most of all,
what is difficult to understand is why the parties should agree, perhaps at a late stage of litigation,
to divest the court of the dispute so that it will be decided by a panel of arbitrators. There are no
incentives at all: no financial incentives, because on top what the parties have already invested in
term of court fees, attorney fees, costs of experts witnesses and the like, they will have to pay for the
arbitrators’ services. Neither can the parties count on time incentives, since the rules fail to provide
for a time limit within which the arbitrators are expected to render their award, considering that
the time limit of 120 days refers only to the ‘transfer’ of a case pending on appeal. Besides, even
supposing that the arbitration procedure will proceed faster than adjudication, the legislators seem
to have moved from the assumption that both parties have the same interest in a quick resolution
of the dispute, while in practice it is quite common that one party (in general, the defendant) has a
strong interest in dragging things out as long as possible. And what about multiparty litigation or,
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even worse, the cases in which the joinder of parties is mandatory? These are just some of the many
guestions that are left unsolved.

Neither does the procedural flexibility that could make the transfer of the dispute to
arbitration appealing work as an incentive for the parties, since the case lands before the
arbitrators ‘as it is’. The consequence is that the parties will not have any possibilities to change
their defensive strategies, nor will they be able to reverse — so to speak — what they have done in
the judicial proceeding or to take any initiatives that would be barred in the adjudication.

Another critical point is the following: according to the new rules, the award has the same
effects as a judgment. The problem is that, according to Article 825 of the Code of civil procedure,
the party seeking enforcement of the award must file certied copies of both the award and the
arbitration agreement with the court of first instance at the seat of arbitration. If this rule is
considered applicable, then we will be faced with a sort of legal ‘vaudeville’, with a case that goes
madly from the court to the arbitrators and then back to the court.

Another aspect of the new rules that seems worth investigating concerns the arbitrators: the
choice of the parties is limited, since the arbitrators can be selected only among the attorneys who
are members of the local bar. It is superfluous to emphasize, on the one hand, how this limitation
runs against the traditional freedom of the parties in the choice of arbitrators and, on the other
hand, how high is the risk of conflicts of interest, because of the vicinity of the attorneys for the
parties and the prospective arbitrators. Very little attention is paid to the problem of independency
and impartiality of arbitrators, but that is a fault of the whole Italian arbitration law: in this regard,
it is worth mentioning that the Code of civil procedure does not impose on arbitrators any duties of
disclosure, even though it lists a variety of grounds for challenging and disqualifying arbitrators. As
far as attorneys are concerned, the Code of conduct for Italian Lawyers seems to address the
problem in a more serious way, requiring that attorneys appointed as arbitrators must disclose to
the parties every relationships, facts and events that are likely to affect their independence [5].

A few final words on the ‘transfer’ to arbitrators of a case pending on appeal. In this author’s
opinion, this is the apotheosis of madness: leaving aside the technical issued raised by the new
rules, the idea that a judgment issued by a member of the judiciary can be reviewed and possibly
quashed by a private judge is simply repugnant. It is true that the courts of appeals are the courts in
worste shape from the point of view of backlog, but a State that believes that the problem can be
solved devolving the appellate review to arbitrators is a State that disowns willfully one of its
fundamental powers: and this is unacceptable, even under extreme circumstances.

Results

As mentioned above, the ‘transfer’ of cases to arbitrators has not taken off, in part because
the rules governing it are poorly written and difficult to enforce, but essentially because the
legislators did not provide for any incentives persuading the parties to remove their case from the
court so as to have it decided by aritrators. As far as the assisted negotiation is concerned, so far its
success is modest.

Conclusion

The reforms described above fall within the concept of outsourcing judicial functions. In this
author’s opinion, this is a form of outsourcing that cannot be regarded as a blessing, but, on the
contrary, as a pure betrayal. The rethorics of ADR or, even worse, the self-celebrating hymns by
which attorneys have saluted the new rules as the long-awaited recognition of their fundamental
contribution to the process of improving the administration of justice are simply out of place: the
Italian government has openly aknowledged that it is unable to do its job, that is, to grant its
citizens the right to access to courts, a right enshrined in the Constitution.

In 2012, a distinguished British Professor Dame Hazel Genn, delivered a very inspirational
lecture on the state of civil justice in England. The title of the lecture is ‘Why the privatization of
civil justice is a rule of law issue’. In light of the situation of public justice in Italy, this author
cannot help subscribing to Professor Genn’s point of view, and finds it appropriate to close this
essay quoting a passage from the lecture: ‘[the removal of most civil diputes from the public justice
system] has the potential to undermine the rule of law and that, together with the barriers that are
being erected to access to justice for citizen, will have have a corrosive influence on public respect
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for and compliance with obligations and responsabilities under the law, and provide
encouragement to those who would flout their legal responsabilities’ [6].
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AnHotamua. Crathsl ONUCHIBAeT HEKOTOPbIE U3 CAMBIX HEJABHUX pedopM HTAIBAHCKOTO
IPaKAAHCKOTO Tpolecca. ITU pedOPMBI B 3HAUNTEJIBHOM CTENeHHU I10JIaraloTCs Ha pacliupeHue
WCIIOJIb30BAHUA IIOCPeJHUYECTBA, U O0COOeHHO apOuTpa)ka Y IIOMOIIM B II€PeroBOpax.
OHU HalleJIeHBl Ha VYIIPOIIleHHe PACcCMOTPEHUSA CJIOKHBIX TPAXKJAHCKUX JleJ U YCKOpeHUe
paspemieHusa crnopoB. OCHOBHOe BHHUMAaHHUE yJiesfeTCs ONMCAHUIO POJIM CyZJa B JOTOBOPHOM
IIOCPEe/IHUYECTBE, pa3INuuAM B ¢GoOpMax paspelleHus CHOPOB, YCJIOBUAM HCIOJIb30BaHUM.
Kpome Toro, aHanmmaupyercsa IpoLEAypa, YCTAaHOBJIEHHAsA [UJIA  Cy[AeOHOW  MeAHaIuu.
3aTparuBaercsa BOIPOC O KPUTEPUAX, KOTOPble NMPUMEHSAIOTCA /I OTJIMYUSA IOCpeJHUYeCTBa U
IIPUMUPEHUs.

KialoueBsle ciaoBa: Vranus, rpakJlaHCcKue Jiejla, MeAuanusa, MoCcpeJHUYecTBO, ITOMOIIb
IIPU IIEperoBopax, apoUTPaKHbIN IPOIecc.
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