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Abstract 
The article is devoted to the legal status of personnel of private military companies 

participating in the internal (regional) armed conflict in the east of Ukraine as part of its military 
formations. The article grounds the necessity of introducing a clarified concept of "mercenary" and 
reworded concept of "foreign volunteers" in the regulations of international humanitarian law. 
This article has analyzed the world experience in the field of legislative regulation of activities by 
private military companies. Its non-legal nature in the structure of the foreign policy activities of 
different states has been defined. Tendencies of expanding the scope of private military companies 
activities have been studied. It includes the creation of hired military units, peacekeeping, 
participation in domestic armed conflicts, the suppression of armed uprisings, terrorism, etc. 
The necessity of forming national legislation regulating the activities of private military companies 
has been proved. 

Keywords: international humanitarian law; internal armed conflict; mercenary; foreign 
volunteer; private military companies; legal regulation; contractual relations. 

 
Introduction 
In recent years one can notice an increased scientific interest in the problems of the legal 

status of participants in the internal armed conflict, as evidenced by the numerous printed works 
both of scientific and socio-political nature. Dissertation and monographic studies by several 
authors can be called a significant contribution to the study of the legal aspects of the status of 
parties to the armed conflict, among them O.J. Moliboga [1], Osipov K.L. [2],, Ternovaya L.O. [3], 
Adelkhanyan R.A. [4], Shandieva N.O. [5], Naden O.V. [6], Loiko O.M. [7], Batrimenko O.V. [8], 
Korotkiy F.V. [9], Repeshko P.I. [10], Skrilnik E.A. [11] and others. 

However, it appears that the designated topic is still poorly examined. First, various aspects 
of such a complex and multifaceted problem, as the legal status of members of regional armed 
conflicts, were not considered or did not get enough coverage. Second, in the framework of this 
topic there is still a lot of controversial issues. Third, among the modern works devoted to the 
problem of the status of parties to internal armed conflicts, the focus is only on its certain content 
and functionality features. 
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Systemic approaches appear to be no less significant and that will not only allow to rethink 
and deepen the theoretical knowledge about the status of participants in regional armed conflicts, 
but also to formulate practical recommendations to legislators and enforcers on this scientific 
foundation. In addition, today the situation in the world has changed and that requires rethinking 
of many ethical, moral and criminal law issues, among which one should name the problem of the 
legal status of participants in regional armed conflicts. 

All of the above demonstrates the need for further development of the subject across the 
whole spectrum of the identified problems. 

 
Materials and methods 
The work was done on the materials of the international practice of hiring private military 

companies for the solution of challenges of international and national character. The regulatory 
framework governing the bilateral relations of the military conflict was fully considered. 
The method of comparative analysis of different countries' legislation was applied. 

 
Discussion 
1. International humanitarian law on the legal status of foreigners involved in the armed 

conflict 
International humanitarian law (hereinafter – IHL) was codified in the Hague Conventions, 

the Geneva Conventions on the Protection of War Victims of 1949 and their Protocols Additional of 
1977, the UN General Assembly resolutions and other documents. Certain restrictions imposed by 
international humanitarian law are applied to armed conflicts of an internal nature. 

The results of previously conducted studies of armed conflicts suggest that they involve 
persons with unclear legal status. Trying to divide members of internal armed conflicts in 
accordance with international humanitarian law is not possible due to difference in singled out 
elements of the legal status of participants in international armed conflicts in international 
conventions. Thus, the acts of aggression of one state against the other one were identified by the 
UN General Assembly Resolution 3314 of 14 December 1974 defined by [12]. Regarding the conflict 
in Ukraine we introduce a restriction: we do not consider the legal status of participants of the 
internal (regional) armed conflict in the Donbass region in accordance with the "Regulations on the 
Laws and Customs of War on Land" because, by definition, they are members of the armed forces 
of one of the parties to the international armed conflict [13]. De jure, the antiterrorist operation in 
the Donbass (hereinafter – ATO) is not an international armed conflict, because Ukraine did not 
declare itself at war with the Russian Federation and did not introduce the martial law. 

We consider it necessary to note that according to the rules of international humanitarian 
law, upon the occurrence of state of war the state provides opportunity for citizens of an enemy 
state, enjoying diplomatic immunity, to leave its territory as soon as possible. For other citizens of 
an enemy state (without immunity), restrictions on the freedom of movement up to internment can 
be applied [12; 23. p. 59]. 

The participants of the IHL of international armed conflicts are indicated with terms: 
combatants, non-combatants and mercenaries. Therefore, almost all the previously conducted 
research concerned the legal status of persons in the foregoing categories. In accordance with 
Article 1 of the "Regulations on the Laws and Customs of War on Land", the military laws, rights 
and obligations are applied not only to armies, but, under certain conditions, to militia and 
volunteer corps [13]. Article 43 on "The Armed Forces" of Protocol Additional I to the Geneva 
Conventions relating to the Protection of Victims of International Armed Conflicts (1977) defines 
the composition of the armed forces of a Party to the conflict. Persons belonging to the armed 
forces of this party are combatants, that is, they have the right to participate directly in hostilities 
[14]. For non-combatants are persons belonging to the armed forces, but their functions are 
confined to the care and maintenance of combat operations of the armed forces, and who have the 
right to use weapons only in self-defense (military quartermasters, lawyers, reporters, the clergy). 
Article 47 of the Protocol Additional I defines mercenaries [14]. Let’s make a reservation: this 
definition does not meet today's realities due to the absence of a number of legal definitions and 
interpretations of ambiguous expressions which reveal the concept of "mercenary". The lag in Legal 
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Studies of internal (regional) military conflicts from the real events occurring in their area [1] may 
be called another reason. 

The IHL also has no clear distinction between the concepts of "mercenary" and "foreign 
volunteers". In addition as for the motives of their actions, it is difficult to draw a distinction 
between mercenaries, foreign volunteers and instructors of private military companies (hereinafter 
- PMCs), because they receive material compensation for all their activities. Therefore, in our 
opinion there is a need for a legal assessment of new developments in mercenary activities: taking 
on and recruitment of mercenaries by such companies that provide the power, expertise, security 
support on a commercial basis, and the recruitment of mercenaries via the media and the Internet. 
It is necessary to determine the status of these organizations, both at international and national 
level. Some aspects of their work (providing security services and military actions) are consistent 
with international law, the other (recruitment of mercenaries and active military intervention in 
armed conflicts) violate it. 

Unfortunately, scientists and experts in the field of IHL cannot find a common approach to 
the concept definition of "mercenary" and "foreign volunteers". These concepts are treated by each 
side of the internal armed conflict with its own point of view. As a rule each party alleges it has 
"foreign volunteers" participating in the fighting while the opposing side uses "mercenaries." In our 
opinion, the problem of the concept specification of "mercenary" and formulation of the concept of 
"foreign volunteers" can be solved only with a comprehensive study of these phenomena from the 
perspective of law, sociology, political science and psychology. Initially it is necessary to make 
amendments to the regulations of international humanitarian law as for the specified concept of 
"mercenary" and the reworded concept of "foreign volunteer", and then distribute them to the level 
of national legislation. To carry out this urgent and significant work we propose to create an 
international commission to amend the Protocol Additional to the Geneva Conventions of 
12 August 1949 (Protocol I), Geneva, 8 June 1977, clarifying Article 47 “Mercenaries" and adding 
Article 48 "Foreign volunteers". 

 
2. The personnel of private military companies 
As a rule, employees of private military companies are present in the area of regional armed 

conflicts and they take part in the hostilities in the framework of the agreement between the PMC 
and the parties to the conflict. PMC (Private military company) is a commercial company that 
offers specialized services related to participation in armed conflict or military operations, as well 
as the collection of intelligence, strategic planning, logistics and counseling; the rights and 
obligations of the parties in the services provided are negotiable. 

According to the UN the world volume of services in this area is $120 billion, Brooklyn 
University assesses it in $180 billion. And during the conflict in the Middle East and Africa private 
military services market exceeded $200 billion. The development of such "dangerous" segment is 
favored not only by the military operations, but also the internationalization of large businesses. 
Thus many companies (including Russia) with subsidiaries or joint ventures in Libya, Iraq, 
Afghanistan and African countries are forced to create their own paramilitary security structures or 
attract foreign mercenaries. There are more than 3 thousand similar firms in the world according 
to the US Congress. And this figure will only increase [15]. 

Private military companies can be divided into three types: 
1) military service company (military provider company) - they directly participate in combat 

operations; 
2) consulting companies (military consulting company) - they participate in the reform of the 

armed forces, train army units, train to handle new types of weapons; 
3) logistics companies (military support company) – they are engaged in logistic support 

troops, military construction, maintenance of complex weapons systems. 
The advantages of PMCs as to the regular armed forces should be attributed to the following: 

a) their use does not cause any discontent of Western European inhabitant, which may be caused by 
application of the regular armed forces; b) they can be a counterweight to the local military in the states 
with weak political institutions; c) they are capable of rapid deployment; d) losses of personnel are not 
counted in official government reports; e) more flexible operational management; f) no bureaucracy; 
g) high level of professionalism as compared to the regular troops [15].  
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At the same time, private military companies form ambiguous attitude to them and the cause 
of which is: abuse of their employees to the civilian population, terms of the staff contracts with 
companies do not provide all the options for the development of the situation, which reduces the 
flexibility of their actions in a combat situation; the lack of an agreed plan of arrangements and 
a single operational centre of command of troops and private military companies; the lack of data 
exchange and incomplete data of operation nature. 

According to available information, only one company, Omega Consulting Group, legally 
provides services of this nature in Ukraine. It presents itself as a leading provider in the global 
market of private military and security business and offers customers a wide range of specialized 
services focused mainly on the organization and integrated management of large business projects 
in Ukraine and abroad [16]. 

The issue of normative and legal regulation of the provision of services to such specialized 
enterprises remained unresolved for a long time. Only on 06 October 2008 the sixty-third session 
of the UN General Assembly examined an informal summary of the Montreux Document prepared 
by Switzerland, which contained rules and principles of activity of private military and security 
companies in the zones of military conflicts. By 01 August 2012 this document was signed by 
42 states of the world as well as by the European Union. The Montreux Document has the notion of 
'private military and security companies, as private enterprise entities providing military or security 
services irrespective of that how they characterize themselves. The services include: armed security 
and protection of people and objects, maintenance and operation of fighting complexes, taking into 
custody of prisoners, consulting and training of local servicemen and security men [17]. On the 
base of the Montreux Document with participation of governmental experts from different 
countries of the world, as well as from Ukraine, it was developed and in November 2010 opened for 
signing in Geneva the international code of behavior of private military companies providing 
services in the sphere of security (International Code of Conduct of Private Security Service 
Providers (ICoC), to which 789 PMC from 74 countries joined by 1 August 2015. The existing 
juridical obligations of the states, private military companies and their personnel were declared in 
the Code. In addition the practical methods of assistance to observation of norms of international 
humanitarian law and standards in the sphere of human rights at the period of armed conflicts 
were recommended to the states. This document represents the code of rules proceeding from the 
norms of international law, human rights which are recommended to follow for the personnel 
during rendering military services. The code is not legally binding and does not touch upon the 
existing obligations of the states in the common international law or the international agreements, 
which members they are, in particular, their obligations according to the Charter of the United 
Nations, however, it was recognized as the first international document regulating some aspects of 
rendering military services [18]. 

Only in two countries there were created schemes which regulate the activity of PMC on the 
level of states (in the US and the SAR). In the US the sale of military services is regulated by the 
Arms Export Control Act [19], according to which every private military company is obliged to 
receive the license for the work abroad in the State Department. In case of license received, it may 
control the activity of the firm on the fulfillment of the contract. Moreover, transactions, which 
value exceed $50 mln. are subject to the Congress approval. In the SAR the activity of PMC is 
licensed by the National Committee on the control over conventional arms according to the Foreign 
Military Assistance Act 1998 (Act on mercenaries) [20]. 

The outdated UK Foreign Enlistment Act, 1870 is valid in England up to present [21]. 
In 2002 the British government sent to the Parliament for discussion as a law a concept of PMC 
licensing schemes creation ("Private military companies: options for regulation") having published 
it in the so-called “Green Paper” [22]. However, this law has not been adopted yet.  

In the modern era of globalization there is a tendency of increase of the range and quality of 
services provided by private military companies. These services include: 

- creation of mercenary military forces. For example, the government of the United Arab 
Emirates has signed a contract with one of the PMCs for the formation of a foreign mercenary 
battalion;  

- peacekeeping engagement of PMC. In the media space there were proposals for deployment 
anywhere in the world of a fully equipped with heavy machinery and attack aircraft peacekeeping 
brigade; 
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- use of private military companies in regional armed conflicts; 
- engagement of private military companies to combat unrest inside a state, suppress armed 

insurgency warfare, fight against terrorism, etc. 
 
Results 
Thus, today PMCs act as a non-legal tool of external policy of states. This tool should be 

defined and described according to legal standards. The market of services provided by PMCs is 
subject to state regulation.  

Absence of legislative regulation of PMCs in Ukraine does not allow to give an unambiguous 
assessment of the legal status of the personnel of these companies – participants of the ATO. In our 
view, national legal assessment of new trends in regional military conflicts is necessary – 
recruitment and employment of personnel by private military companies providing services of 
force, expert and security nature on a contractual basis. We think it is advisable to determine the 
status of such organizations legislatively at the national level; the issues related to licensing and 
control of PMCs and their personnel should be resolved, with differentiation of social and civil 
status of PMCs personnel when providing services to the state (for example, if PMC representative 
who fought for money deserves a state award?). It is the necessity of defining the legal framework 
for this type of complex activity (economic, military and political) that determines adoption of the 
law on private military companies in Ukraine.  

 
Conclusion 
In our opinion, it is necessary to initiate the establishment of an International Commission to 

clarify the concept of "a mercenary" and the wording of "a foreign volunteer". Clarification of 
Article 47 “Mercenaries” of the Protocol Additional to the Geneva Conventions of 12 August 1949, 
Geneva, 8 June 1977 and Supplement Article 48 "Foreign volunteers" will be the result of the 
international commission work. States use private military companies as a non-legal tool in foreign 
policy. The market of services by private military companies is to be subject to state regulation. 
Absence of legislative regulation of such companies activity in Ukraine does not allow to give an 
unambiguous assessment of the legal status of their personnel engaged in the ATO. The problem of 
defining the legal framework for this type of activity necessitates the adoption of the Law of 
Ukraine "On Private Military Companies." 
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Аннотация. Статья посвящена правовому положению сотрудников частных военных 

компаний, принимающих участие во внутреннем (региональном) военном конфликте на 
востоке Украины в составе ее воинских формирований. Обоснована необходимость внести 
уточненное понятие «наемник» и вновь сформулированное понятие «иностранный 
доброволец» в нормативные акты международного гуманитарного права. Проанализирован 
мировой опыт законодательного регулирования деятельности частных военных компаний. 
Определен ее внеправовой характер в структуре внешнеполитической деятельности 
государств. Исследованы тенденции расширения сферы деятельности частных военных 
компаний. В нее включены создание наемных военных формирований, миротворческая 
деятельность, участие во внутригосударственных вооруженных конфликтах, подавление 
вооруженных выступлений, борьба с терроризмом и т.п. Доказана необходимость 
формирования национального законодательства, регулирующего деятельность частных 
военных компаний.  

Ключевые слова: международное гуманитарное право; внутренний вооруженный 
конфликт; наемник; иностранный доброволец; частные военные компании; правовое 
регулирование; договорные отношения. 
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