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Abstract

Tencion between Islemic legdl tradivion and the modern nation state’s role in esiablivhing dan
reforming law has become the plobal convoversies aned comflices in Musline cownrries over the fast
decades including fndomesia, Since the enactment of Low No_ 121974 an Mavriaee, then Compilation of
Bslamic Law (Komgilasi Hulve SslomySHT under President Instruction No 11991, dualivm of the
validioy of meoerioge hoy been arising in Tedonesion Muslim soctety. The dualivm hax led 1o
ambivalence fowerds law enforcement among fudges of relipious courts in dealing with the petitfons
Jor the degalization of marriage while the Law restricts the pelitionys to marrigees before te enaciment
i Lomwie Nea LAT974, I this case, judges of vellgious court have deviated from the state faw b granting
lepaiizarion fa marriages acowrved affer the enactment of Law No I/0974. Such deviation iy known as
Judee 'y diveretion. Dexpite fedges of religiouy couris seem to adbere fo the Tlomic Tegal tradition than
the State faw in the case af legalization aof marviage; they have deviated from Istamie legal tradition or
state Jeew dne derony of de fuliifimens of divoreed wife's vighey, foint property, custody, and inheritance,
Their divcretion i merely Jo provide the fustice to the Nifeonts when the application the leiter of the
faw ix contradiciony (o fustice. In thiy way, they have alse raken a pars in reforming the isfamic Famiiy
Laow,

Ky wards, fudge, discretion, flstice.

I Tnivaduction

LUlnder civil faw spstem inowhich codiffcation becomes the main feature as the impact of leval
JOsiriviss oF .I'ﬂgj,-;m.:', fhe sole soupee nj' faw ix sfate leglvlarion. T this case, ;r.ngv I Hevely the
ladspogker of stare faw, However, when fudges fud thoet the state Taw can't provide fusifoe o the
Jusiice seekery hased on their convideration on facty during the fearing, they puor he brave to deviate
Jrewm ghe sicte fow Law' Jx mierely o fsirenmend b creaie fuxtice, while fustice v the wifiniate purprose
af law. fr thix case, judges af religious courts ameng those who are brave. They have wsed sheir
discretion i the field of slamilc Family Law, B thiv v, tey have alva taken a el in refiemning fhe
FriT

Indonexia as the ex-colony of Nethevland hax adbered o the oivil law svstem.”’ Since iix
independence. the state has swceeeded in codifving Isfamic faw, parttcularly Ixlamie Family Law, a5
mcendfestind i Law No A9 ndd KL Cee af sienifoant reform farroduced fo ok of Law No, 110872

| Paper presented ot the 4" International Conference and Graduate Workshop on “Islamic Justice System in
Classical and Modemn Times: Discowrses and Practices,” held by the Faculty of Shara and Law Seman Kalijaga
Yomyakaria in conperation with the Faculty of Humanitics Georg August University of Gotiingen, Germany, in
Yogyakaria, TR-30 Oggober, 2014,

* Judge of Religious Court, Bodung, Bal, and gradunte of Postgrodusie Program Sonen Kalipegs State 1zlaemic
Lniversity., Yopyakana.

* Indonvesia adheres w juridical positivism stream. According (0 juridical posstivism, law s state legislation, and
law prevails due to its pasttive form peovided by aothoritative institutien Cstate). Marsuki Wahid, Fiigh
Indonesia; Kompilasd Hukwm Blam dan Cownter Legal Dvait Kompitasi Sl Isiam dolom Bingkal Polik
Hivgrem fudonesia, (Circhon: [SIF, 20040, p 4,
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and KHT ix that every marvidge iv regisieved accovding to the regulation,” and morricge conducted
withont marriage registrar supervision has no legal faree,”

Althoweh the siate law regwires marciaee o de registered by mareioge regisivar in order o
fave lewal force, wnvegistered marrigees hoave been the comman practice in Indonesian Muslim
society. According to the lvimg law in the soctety which (s based on Tslanie Tegal tradition as
confained fn boaks of fikih, the regixivation is ned o conaiffon of prarriame validi,

Tenzion between the stete low amd the fving low on ihe velidity of marriage has led io
arthivilence tovards ot enforcenent among judees of velipiows couri. The judgexs have bo s tfeir
discrgtion dn pranfing e pefitioms for the fegalization of moerviape, Judge's diseretion ow the
lepalization of mavviare has led to o conclusion that their discretion demonsivates ey weakness in
evrforcing the state fow and they do mor enfoy srong position in socten.” This paper ies i disonss
how such discretion could be justified in Indomesian fegal seveen thar tendy to adhere ra civil law
svatem and an what cases fudges of religious cowrt use their diseredion,

To discwss the Yopde above, the anthor starty with the divewssion on jedve’s disoretion in
Indoresian fegal svstem. The divcussion is important to explain the position of fudge in Imdoresia niot
ax the fowaspeater of state law despite Indonesia fends o adhere to civid fow sysiem. Then the auifonr
dizcusses o what fleld of Tfamic Family Low fudpes of religions coures use thedr disceetion, Thiv is o
explain that judges of refigious conrt have used their discretion on broader sphere and not restricted
fo legalizavion of marriage, amd o know She reaxons bebind their discreion, Finally, the aufhoe will
summarize some inpartant points in conclusion.

Judge s INscretion

e word discretion v a noun Mal meany the power or right o decide or oot aceording 1o
ane's own jidgment, freedom of fudement or choice.” In the comtext of frdee’s authority in dealing
with case, divcretion i a freedom to decide attinude and policy, freedom of thought and freedom to act
aEminst i cose he'she deals with.”

Right of diseretion iv related 1o the oblipation fo choose among wa oF ntove choices ay
reguleted by faw (resiricred discrerion) ow even 1o choose either applving law or desiating from law
frontra legem), The fassey 5 regerded gy viedanon By hose wlio support posiiiviam siregm heciaese
fewe enfarvemend s fmpossibile to be diffevent with the stabe Tow, Right of discredton alse emerges when
the {aw does not regulate clearfy what o do with certain case (free discretiony. Thiv is related to te
principle of fuy corfa novis, that fudee i profiibited fo refiise a coxe die o the vacoimn of faw or
unctear law.”

Wdere frdependonce & cfearly puaranteed Ak, 508 Loaw Mo, S8/ 2000 o Judictal Awthorily
that fudge must trace, fidlow, and understond the Tegal valiees and sense of justive fving in the sociene.
Chapter IX Ar. 24 ¢f) of indonesian Constiteetion (LUD 19845 amendment product) declares that
Suiciad Aurhoriy 5 independent authority to run fudicatire in order to enforce law and pustice (see
celson A, B8 Low No S82000) The phvase "enforce Tow amd fostioe ™ maeans that the dune of jeiee i
ot andy o enforce law bt alsa provide justice, Mdeally, law and fustice are inherent ar one émify,

A 240 Law Mol {19745, Art, 4 KHL

* AR 6 2) of KHI. It is only KHI thoi chearly declares unregistered manviage has no legal force.

* Ews Murlsebovat, Modernization, Traoditan, and Sennne: The Kompitari Hukem Blam ond Legal Pracrice in
e Tadomesion Refigleas Cowusty, {Amsterdam: Amsterdam University Press, 20000, hal. 224,

T See dictionary reference com/browse/diseretion, accessed on October 16, 2014 a0 9,10 am,

¥ Darmoke Yuti Witines, SH and Aryn Puira Kuis Waringin, S H, M.H, Dickeest Hakine Setuah Teitramien
mencEikken eaddan sebyt dalam perdare-perkore pidore, (Bondang: Allabeti. 20035, p 67

"l pobs.
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Enforcing fow is a process to reach the fusfoe, witile fextice iy she goal of low enfvoemoens. Law in
thix coase should be interpreted av not only state fow bur afyo the fiving norms in mr_'.ie!fl'L-'.""

Dhespite gpudlicial activism o fmaded By kew, fidee oy mod merely the fowdspeaker of Taw who
enforces the faw rigidly, fudge applies faw ax lorg ay the low can provide fustice. When the law can 't
provide fuxtice emd will fead to injustice, fudee gt be brave to deviate from (L The fundamental base
in deviding case is for the sake of fustice and not for the sake of Law."!

Fhespite the fudge 5 diveretion, judges must foke o port in mainiining unified legad framework
and unified lemal opinion. ff i necessary fo create wmiform lewal base and uniform legal perspeciive
among judges tn avedd the bigh disparity af verdices, "

According to Gustav Radbruch’s theary, the purpose of law consiste of justice. legal
certainm,” and wtility. Jedee I aften faced by twa difficult choices when fusiice and legal certainy
can 't be unified in o judement. in thiv cose, judge oy pot o decide o choice by saevificing one for the
sake of other. If judge foces tenslon befween fustive and legal certainty, hedshe shoudd takes fudement
which provides wility o law and society in seneral "' Judee's position between justice and lesal
certainty i meither lowdspeaker of law nor lowmaker.” Thix is due ro judge s decision on particular
cirxe iy fo the cave only and o the ifgants amvolved in the cose. The decrsion docs not prevail as
general rules appited to all similar cases.

Tension between justive and legal certainty @5 also faced by fudges of religions courts,
porticularly in dealing with the legoalizafion of mardage, Tn thiy case, ey love weed fheir discrstion
far grant pefittons for the tegalization of marviage por restricted to marviages before Law No, 171974,
Eae wheet reaxan they vely on o uve thelr discretion will be diveussed in the ne section.

Judge’s Nxcrerion in Pipmiic Family Law coxes

After discussing how fudge s diseretion in Indonestan fegal sistem (o previons seciion, s
section will discues howe Judges of velipions courts use their discretion in dealing with cases i the
field of Isfamic Family Law

Hiscretion on legalization of marriuge

Accarding to the explanation of Avt. 49 (22) Law No, 7/1989 and Avi 7 (3d) of KHI,
legalization of marriaee i restricted o mavrlage oocurmed befare the enactment of Law No, TP74,
In fact, there are pumerous petitions for legalization of marriage ocourred after Law No $A00 filed
for tive wedipfony comrts, Gird Memame Redigions Coers, West Lombak, Wess Nuva Tengeara 08 ome of the
busy courts in dealing with the legalization of marriage. The avevage mmber of legalization af
marridgge to be heard by the court veaches 2000 cases in a year, with 999 percent consists af
marviages afier the enactment of Low Na. [{1974). Bath the Supreme Court and the focal government

" tihvicd, p. 19,

W ihied, p.25. See also Am 2 (1) Law No, 452000, Yahya Harmhap exploins that judee's role inenforcing truth
and justice towasds concreic casc includes interpeating, making new law (udge made law), secking new
primeiples; conducting comtrn legem, amd bearmg case by cose, M. Yahva Horahag, 5.1, Beberapa Permasalohon
Hikum Avara peola Peradilen Agasia, (Fakana Yayasan al-Hikmah, 1993, p63-3,

2 Harahap, Beferape Permsalahan Hikum Acara pada Peradifan Agama, p.74,

5 1. coal cermninty ineludes certainty in the Jetter of law and certainty due 1o law, The former means that every
legal nomm mest be formadated an clear and distinet sontences to novoid multiple mierpretations, while the loter
means that law provides certainty. Svofredin Kalo,"Pepegakan Hulum vang Menjamin Kepastian Hukum dan
Risa Kendilon Masyarakot: Sanfn Sumbangon Pemikiran,” Majalal Koovisi Fadfiviad, Bd. Moy-lume, 3004, p, 12,
VW ktanto and Warimgin, Diskeesi Hakinep. 25,

¥ fhict, p. 26,

W As nm exception, a verdict of cassation case may become a jurisprudence or stare decesia if the verdies
comtaming judge made bow vislug ond constantly fellowed insimilar case by many vesdicrs, Harohap, Scherapa
Permarelehen Hulion deare pada Peradifan Agdama_p.T4,
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have suppdied budger in supporting the court fo carry enl circult court fo give molile service to e
society fo ger legal identity theough legalization of mm'rfng-;e.” e pragram involves religious court,
rebigtons affodirs office, aad civil regcstration office which i knevwn as Ieleeralied Seevice Program Jor
Legal fdentity. The program i sponsarcd by Awstralia Indenesia Partmership for Justice (AIPS, amd
legalization of marviage [ the maiir sérvice of the progeam to get lepal idearin sueh ox cevtificare of
marriape, cevtiffcate of birth, and certificaie of divorce.™

The great momber of unregistervd marriage in society demonsivates ifw fiving law flegal
avreness) Gn e societr an the validity of marriome; that vegistration of mareidge 75 mof g
reuirement far the validity af marriage according o religtons doctrine. Marrage (v valld provided
that it fax met the conditions and comporents of marviage accovding fo Islamic fegal tradition.  Thix
Hvigg law is then understood as representative interpretation’™ o Art, 2 (1) Law Noo /1974 thar the
legal marvigge must he conducted accovding fo religions law and beliefs of the bride and groom.
Moreover, the provision thai every marelage {5 veglsiered acconding fo the regulation Ix separately
Jormulaied in Are. 2 (20 Law Ne 1974 However, for those who insist on registration of marriage oy
the reguirentent for velid marriage, paragraph (1) and (20 of Art. 2 Law No, 80974 are ong uniiy, Asa
rexuli, there 15 dwalism of law on the validity of marringe.

The proviston o the validine of marrlage became one of confroversial (sswes duving the
Sarmation of Law No {1974, According to Art. 2 (1) Bill of Marviage 1973, registration of marriage
hegome the decisive foctor on the validite of marviage, repardless of e marelage conduciid
accarding o the Law or marrtage law af the bride and groom including Ixfamic law. customary law,
Huwelifky Ovelonantie var de Christen Indonesien ¢HOCH which (x colonial product of law thar
regwletes marriage for fndonesion Christion, and Burgeligh Wettioek BW) wihich o5 codowial prodic
af law an civil law.”" Such provision had been contesied by Muslim sopciety during the formation of
Lerw Non /T 074

Besides the above reason, based an the author's experience in dealing with petitions for the
fewalization of marriage.” there are different grounds why the couples da not canduet their mareiage
hefire marviage registrar so thaet they could have certificate of marviage, Those grounds include the

17 Interview with Huda Lukoni, a judge at Gird Menang Religious Court, Ociober 12, 2004,

oA, T30 of KM enobles unregistered mormmage hoforg and afier Low Ne 11974 1o bo Tegabized for the sake
of diveree,

" The term “representative mberpretanon”™ menns the interpretation which 15 lisgerly sccepled by the society
altbough it is not guaranteed &s the “wuthoristive interpretution,” To be nuthoriative, according e Abou El Fadl,
un imterpretation of law should meet ot leist five authortiative reguirements; 1) honesty. 2} diligence, 3)
comprehensiveness, 47 reasonnbleness, and 5) self-restraing. See Khaled M. Abou ERFadl, Speakivng fn (fod s
Neme: Plaore Law, Authonsy, aed Women, (Ostord: Cogweorld, 20003, p, 53-58, ns quoted by Almad Al MI,
“Metodalogs Pensrapan Hukum [slam Berkeadilan Gender."™ in Jwrmad Mismfar Huton dan Peraaifon, Edisi Mo
Th, 2013, po 1635, For the interpretation on registration of marmige a5 @ component of marriage soo Mulamad
l=na Wabyudi, Pembarwen Hekum Pevdata folam; Pendebatan dan Penerapon, (Bandomge: Mindar Mayu, 2014},
. 3-8,

" The present formulation of Ar, 2 (1) Low Mo, 171974 is proposed by Development Unity Party faction { Fraksi
Partai Persatunn Pembangunan) a3 the conscnsus between Development Unity Pary faction and Tndbonesian
Repubfic Army fzction, The formulation inggered sharp conflict between Development Unity Party faction ond
Indomesian Democratic Party faction during the discussion on the Bill of Mordage 1973 o the Howse of
Representatives that losted 6=200 December 1973, Toutisurrohmnn Svahuri, Leprslasi Hikum Perbawimen o
Didlemnesier: Pro-Koiva Perebendutamiig Mg Pofeser Mobbaesieh  Koratifast, Fist Bdition  (Jakaron:
Kengana, 113, p. 13237

B Mhid., p. 1R

= Durng the author's duty at Kedwbum Relggiows Court, North Lompung, the awthor mvolved mesome cireuit
cowrts dealing with the petition for legafization of marriage i remde areas.
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forw degal awareness, poverty, fegal smugeling,: the negligence of marrioge regiveror assistance (FIN),
amd the status of widow oy widower from imregistered marriage. 3

The fow feeal awereness of the couples v clesely refated o the Teved of shedy, Dackweardness,
and Mving it remote area. These factors are s6ll easily found i fadonesta. The importance of
migrriage pegistration (s pof well anderstood by those who condiet garegivnered mardiage [n Lombolk,
mrarriage befove fwan g frelisfons feader) i wardior than marviooe Before fhe marriage regisirar,
aceording o the socieiv,” Except the legal smuggiing, ihe resi of grownds are bevond the couples”
el

Tenoving soctal ficts such ax the fving law o the validine af maredage, the low fegal
awareness of the society, poverty, and the negligence of marvigge registrar assistance (PIN), and
restrioning petiion for the legalization of marriage 1o marriages before the enactment of Law No.
170074 baved on the explanation of Avi. 49 ¢22) Low No, 70088 mad Are. 7 (3d) of KHE will be
contradictary o sociol fustice.

The impact of wnrepistered morriope fowardys right and duty both of feevbandd and wile,
marrigge properiy, and the status of children bore from the marviage must be considered by fudge in
dealing wilh the degalization of marmiage so that the fudemernt con provide wlifity o dhe jusiioe seckers.

Refyving an the aluve considerations, fudee must be fvave o deviate from the explanation of
Are. 49 {22} Law No. T/AI980 and Art. 7 (3d) of KHI by groming petitions for the legalzation of
mraretage Ml oocwrred aflfer the enociment of Law Mo, T/7974,

Regarding legalization of marriage. the authar tends to view the caxe emplaving fdeal few and
realiviic low theary. The ideal faw ix the idealized low, while the realistic law i law vesulting from the
svnevpy befween et ddeal laow and the privadling Taw o sociely, The ldea? law containy wniversa!
sense of justice, while the realistic containg local wed tempoval fustice. The former is impossible o be
applied dn cortaln society and B certatn Sme withow! considering legal awareness of the secrety of the
tinie, The process af omergy, Mg, is anavoidable to make fow meets the sense of fustice af the
saciety.”

Baged on the theory ahove, regixiration of marviage ai requirement Jor valid mavriage is e
ideal lnw, while the legalization of marriage is the realistic law, The question arizes & thart how long
witl the reglistle fow be gupfied in Indonesian Mustine socieny, The guesion {5y pof @ single geesfion,
Az Fong as fension bebween state (povernment] gnd eeliglon (eellglons leaders/mlanmal confinues, the
svnergy iy unavoidahle inctrument. Therefore, the institution of fvhat or legalization becomes the
sofutiont fov the anfinished relarion betweew the state and reliaton.

The duslizm of law enforcement in the field of Ixlamic famify low becomes the histovical
legacy af the musline countries afier aoceping western faw systes with halhearted adopiion, excem
Turkev fhit wholly adopes the western fow. The musfim countries adopd Western fow to modernize it
maretage liw only in formal legislation feodifeation), while the substanee of law is still derived from
felamie laow 1o which the soctery adberes, hexides some changes which are nor comradictory o the
principles of Ilamic faw.™

The dualism af law on the validity of marviage, 1o some exient, hay exposed the prohiem of
faw enforcement, Regarding fow enforcement, ai least there are three components which are
imtercemnected. Thove components include the legal structure, the legal substance, and the legal

o Ree Mubwmnd  fsnn Wahyedi,  Serfbapai drgeorencasi fakum delfom Pengosaian Nikah, s
http:Yaipioridinlegal_identity'article 76,

M Interview with Hudo Lukoni, o judge o Girn Menang Religious Court, Octaber 13, 2014

* Edi Rindi, * Pasndigima Baro Hukum Woris Islom di Inomesin.” i Profeserilbe Hokum Kewarivan Ivfam
Kontemporer of frdorexia, Bd. Muochit A, Karim, (Jakarta: Badan Litbamg dan Dikiag Kementrian Agama R,
2012}, p. 62

* Edi Riaci. Dinemika Prtisan Malkameal Agung Republik Indonesia dafam Bidang Perdato Ilam, (Jakarte:
Crramata Publishing, 2001, p. 98,
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cielture ox proposed b Lawreneed M. Frvdman, Tn the cave of legalization of marriase, the fegal
celture v mave dominant then the two offers componens, Legal enfere inchedes view, custom, and
befurvior of the sociely regardiog Pomehl, values, and Bope fowaedy the prevaliing svsiem of Taw, o
in other words, lewal cultere i5 the climate of secial thought on hew the low applied, trespassed, or
erbeved =

Chie af fhe wayy fo choree fegal caltore maintained by Phe society ix by enlightening the
society. Al this poini, fegal edwoation plavs on imporient vole fo chenge the fegal eulmredegal
avareness of the society. Thevefore, legal education should be the component of law enforcement ay
propased ' Barda Nevwawd Aeif In bix inaupuration specch as Professar af Law at Dipanegora
Limiverzity.

Mareover, Indonesia ax developing couney faces the high cost of edwcarion far (s clrizens,
witife the level of education con influence the legol awareness of the societv. Many ideas of legal
velarm lnlraduced by scholars are sob well defivered to and wndersiood by the societv, As a result,
there s g fevdemcy to moinlatn the radition due to laek of Enowledee that will fead to meffective fuw
reform awd duclizm of faw,

Drscretion on the fulfiflment of viehis of diverced wife

In dealing with afak divarces fdivarce initiafed by hesband), Judees o religious court
sowetivre fnd that che wife oy the defendand doey ol ofaim e vighiy g e conveguence of falak,
While aocording to Art. 1% of K, in the cave of ralak, o hustond v obligared o pravide mutah,
muintenance during the waiting peviod fnaflal fddal), and child maintenance, Are, $7ic) af Law Na,
LAUTE wlver encbles fudpis fo wse thelr discrelion o obligale hisband 1o give maintenance o iy ex-
wife

Avcording o Arvl. TR9 (3} R Belded, 178 (3) HIE (the princigle of wliva petital, judpe s
proviibited to grant anvthing that the fitlganes do pot claim. However, realizing thar a great mumber of
Jitstice seekers of relipiows cotrt consivis of these whe are from the lower-class sooiety, and most of
them die wof understand both the procedural low and substantive low relaled to the case of divaree,
and conrsidering the impact of diverce to the wije and chiltdven, judees of religious couwrts tend 1o use
thedr dfigeretion ko senterce the hushand fe Ir.r.!',l'ﬂj' iy duries ay the corseguence r.:uf felak gecording fo
hix capability provided that the wife Is nor gl fresvus),™ Such disceetion alvo wsed fn cave the
bwshand ix feund guiliv, while it 5 found difficult to maintain the relationship of the couple, in order o
aive fair fudemend for-fhe wife when jwdees grant the Gushiond v petition for falak, Moreover, swch
fulfillment must be paid by the husband before iz talak pronouncement qp the heaving courr, If the
fshomd has net padd the felfillmens, fudee mav posipore She heaving of falak proneurcerent {ikror
seelaky umrid the hushand ix ready to di kis dery,

Juedge s dixoretion on the fulfiliment of maintenance during woiting peviod is aivo applied o
divarce initiaed by wife fceral gugai), despite KHI doesn 't give such right o wife. In case, wife files
dtveece efain dive to the wiolenee and cruelne of usharmd, Jedies sy wse theie deseretion i semtence
the hushmed to pravide nafkah iddak fo her wife in order o fulfill the sense of justice,™ and becase
the afdigation of iddah i 1o avceriain the condivion of womb (11 Sstitea ') thar vefated fo the hsband 's
imferest,

= Rale, “Pepegakan Hokum . Moofab Komesi Yedisel, Ed, Mov-lung, 2004, p. 11

= Witano and Waringin, Dakres) Hakim .. p. 66,

* According o Art, 152 of KHI, the ex-wife is entitled 1o iddalr maimtenance, except she is guilly (),

M pinhkamah Agong RI, Dirckiornt Jenders! Badon Perndilan Agama. Pedowian Pelabsonaan Tugas dan
Administrasi Peraailan Agama Sk 15, 2013, p. 150, The book has been the monual for judges of neligious
corts i conducting their duty. 11 containg procedurnl Taw and technical guidance for court administrmtion,
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Ihscretion on foint property

According to Art. 97 of KL widow or widower of diverce has vight o get half of joint
property, provided that there o no odler provision in marciage confract. Tn fact, an legal prociioe of
refigions conprts fadees, the epplication of the Law on joint propevsy cases §s different. The share af
Judiet property s sometine one-thivd and two-thivd oF gare-fovieth and three-fieth

Stuch sharing, for example, can be found in verdict of cassation mumber 266 KAG20007 July
£3, 200 that shared the foint propeviy ihree-fourth for the wife and ihe resi for the hushand, The
verdict based an argimentation that during marviage, the Inisband did not prandde maintenance to his
wifie, the fushand made hiv wife depregced, the foind properne war reselted from the wifi's offowe, and
the fuushand disoheved relipious feaching. {8 will be contradictory to sense of fustice to shave the joint
praperny aocording fo KHT which shares the foin praperty fTive-fifty for both the hushand and the wife.
I thix caxe, jfudges hiove wved their divcretion v ereate the justice wien the fesser of Law iy unable 1o

provide the justice™”

Iriscrerfen o child crstody

According fo Ari. 103 fa) of KHY, cnstody for child wha has ot breen mumaaes faonder 12
vers) s the mother s right, However, in praciice, verdicts on child custody ave mot always in fine with
the provision. Sudges, in this case, will emphasize on the principle the best interest of the child. Judges
wewd fo consider the mother s behavior, her aotivity, and the ohilds feeling ™ I the mother i
frcapable fo praraniee the hest intevest of the child, right of custody (hadhanaty will be given o the
father

A ik reasons wsed by Supreme Court To provide cisiody to father fnelude: 1) the mother
hay comverted to ather religion, 2) the mother hay bad behavior, 3) the mather has mariied with other

micn, arid ) the motiher neglects her duty fo chifd ™

Dizcretion on inheritance

{elamic Law of Infheritonce constitites the sulfect in which jfudges of religions court hove
niade some refoems. T thiv case, the Supreme Cowrt plays an important role in leading the reform,
The reformiy in e appliciagion of Tlamic fow .-Jf:'n.l'r.;ﬂ*.r'frmw et as folfow;

{. Aceording fo Art, 200 (1 and (21 of KT adoprer paneal receives olligatory festamend frovm the
adnpted child with the maximum share ix ene third from the inhevitance of adopred child,
preanvided that the adopter does nof receive Tesfament ond vice versa. T fact, We application of
obligatory restament hay been extended to give share to non musfim relasive and srep child, §f was
the Supreme Conrt s verdict number 368 KAGAP9S, 10 Suly 1998, that pioneered to give share
tir mon mestim clild, and then the vwerdict number 51 KAGT999, 29 September 1989, that pove
shawve to non muslim in position ax child of pre-deceased heir. At the recent tine, the obligatory
restament has been wsed to give sharve o step child as can be found (n Supreme Court's verdict
niher AXKAG20 1, 23 Decemiber 200 1.

2 According to Ari, 176 af KHY, f daughter fagether with son as heirs, she @5 entitied to half of
share of that of son. In practice, according to the Supreme Court fudee, Mukhear Zamzami, there
are many relipions courts” verdiots that provide egual share o male and female heivs based on

" The werdicl con ke dowsbond &l htipoUpuiusan.mabkomoh  agongpeodmsin penearian g2
K% 2F AGR2FI01G,
= Dirsktorat Jenderal Badon Peradilan Agoma, Majalah Peradilan Apema, First Edition, May 2013, p. 27, See
fji.'.;;\:lﬂdic;qnf Bukistingei Beligions Court number 2T4/PEG2005 PA Bk, 27 May 2006,

iif, \
- Fnrp crample, see serdict number 2PHELGIIPAKER, 14 May 2002, and wverdict  number
FHPALG I A PTACY K, B November 2002
B Edi Riadi, Dfnaerika, p, 174,
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fhe veaitty Bl wesnert hove role and resporsibility as Blg oy men fn e modern vme. There were
af fease 12 vewdicts of the Supreme Court since T955 o 1991 that provided equal share to male
add female heirs, ™
Sudee s discretion fn Slamic Faeily Low ax discuivsed above, generally speaking, emphasizes
an fustice whep the Law can 't providle fustlee. Law enforcement should comsider the living law and
lewal culivee to capire attitides, beliels, valwes, hopes and thowglit of he societ towards faw in the
prevailing fegal sysiem.

Comelusion

Az the state that adheres fo civil lecal system, Indonesia doex not sirictly fimits judees ax
mevely the fowdspeaker of law. Tdonesion Constiturion and Laow Noo 482000 enable judges o yse
their discresion by declaring the funciion of judiciary ix fo enforce law and fuxtice and for the sake of
Justice, besides fudge mual trace, follow, and wndersiand the legal valieey and sense of fustice living in
the xocieh.

Despite judpe's divevetion on fegalization of marriage, fo some extend, shows the ingffective
faw reform on the validite of marriage and e low hay failed o be a fowd of socal engineering,
Judpe s diseretions in other areas of Islamic Family Low show that fudges of relipfons courty amoig
fhoase wite are hrave o devigie from Law to provide justice to the jusiice seekers.

Some. refoenty infvodinced by Sppreme Coud foo Ifamie Taw of inberifamce rogh
Jurisprudences which are conseantly followed in similar case by many judgey of religiony courts are
gutetly acceptied by Indfonesion Muslim xociety withowt restvrance, In ohis case, fudges of religlous
comrd have taken @ part in reforming the low when such reform i difficull o be forced by the state
throngh legiviation,
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