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Abstract

In the context of restitution Law no. 10/2001 aticatar situation is
discussed: arehé goods that existed at the moment of taking over
subjected to restitution? Everything in the chemiishop represent its
inventory and, at the same time, they are the dtmmshop itself,
because their destination is not given by the mgldh this case, but by
the fact that there is the right to practice andessary equipment to
make it a sanitary unity according to legal staddaConsequently, they
are movable goods which became immovable througbrporation (as
is the shop license to be a chemist’'s shop - sgnitaity, given to the
person because he possessed the quality of a t¢heanid work
authorization for the building as such), as wellgasds, that is to say
utensils and oultfit, taken over at the moment ofsake nationalization.
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It is interesting that certain aspects regarding 1&/2001 can still
be raised for discussion. Anyway, this law is orieth® most analized,
discussed, commented and dissected legal normsnraRan lesgislation.

Law 10/2001, Article 6, above mentioned, refershi® goods which
are settled under the incidence of the juridicaimadhat refers, as well-known,
to immovable goods abusively taken over duringpleod March 6 1945 —
December 22 1989. That is to say that, accordinbeaneaning given by the
already mentioned law, in the mentioned articlg¢ ¥ immovable, according
to the present law, we mean plots of land, witlitinout buildings, with any
of the destinations they had at the moment whegiady taken over, as well
as movable goods turned into immovable throughnigaincorporated them
into these buildings. (2) The reparative measuisgs @ncern the equipment
and oultfit overtaken by the state or other juridiEsons at the same time with
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the building, except the case when they were reglaannulled, or destroyed.”
The lawful above mentioned stipulations were pliyrtislended and explained
by H.G. 250/2007, which appeared with a significdetay to establish
methodological norms to apply the mentioned noweatict. According to
H.G. 250/2007 for the approval of the Methodologinarms of unitary
application of Law 10/2001 it is established tlinat kaw refers to goods which
were in the building at the moment of overtaking,nmatter of its destination,
goods which may be returned in kind or for whicmpensations can be given
through equivglent

The present exposition is grounded on some realtisihs, which were
concretized in files recorded pending sub judind,l@ving a similar object.

According to Decree 134, April 2 1949 there wereiamalized
health unities, namely chemist’'s shops of any kilndggist's shops, chemical,
pharmaceutical and medical tests laboratories, el as all the goods
constantly used in the activity of nationalized iy unities (any
equipment, furniture, druggs, sanitary stuff, utiepnsneans of transport,
immovables, etc.). According to official reportsdatiue annexe, closed by
the state at the moment of taking over, chemis$ttps inventory generally
consisted of sums of money, dishes, apparatussilgenruggs, sanitary
stuff, devices, druggist’'s and perfumer’s articlesniture, annexed pieces,
the chemist’'s shop library, registers, files, avehiother various objects,
including tenancy agreements or concession agresnien the building
where the chemist’s residence was.

The stipulations of Art. 1, 2, 3 and 4, Decree 1949, as well as of
Art. 15 and 16 where santions are stipulated, sariappliable in case of
inobservance of the decree, underline the abusigecter of nationalization,
in the same way as the mentioned compensations 1Arand next ones)
were unilaterally established by the state, witheny legal remedy for the
decisions of compensation committees. No compemsats ever been paid
off in order to compensate the loss of nationalgedds.

According to Law 10/2001, legal term, more physigerons
formulated notifications, demanding the assigningkind and the re-
establishment of the right to property over somenuist's shops which

! Comments in Fl. Baias, B. Dumitrache, Marian NieoRegimul juridic al imobilelor
preluate abuziv. Legea 10/2001 comentgt adnotatz, vol. I, 2nd edition, Rosetti,
Bucursti, 2002, pp. 146-149.
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notifying persons or their predecessors possesdawugh the disposals
issued by the mayors within the zone of territodaimpetence there were
rejected those notifications by means of which téstitution in kind is
claimed, with the motivation that demanded goodsrast subject of Law
10/2001, related to stipulations in Article 6 instmormative act. These
rejecting disposals were appealed against in kagal

The question that arises is to what an extent faenbtifications
well-grounded (therefore the rejecting diposalauess by the mayor are
illegal and groundless) or not, taking into consatien this particular aspect.

What should be underlined and understood is thdtfiers-
plaintiffs request not so much the quantity and ¢ movable, corporal
goods which belonged to the chemist's shop, somé¢hem no longer
existing ( therefore they cannot be demanded omases of the mentioned
law), but especially the shop license. This is @lpselated to its residence,
that is to the building abusively overtaken by #t@e. The nationalization
of the chemist’'s shop the plaintiffs’ predecesssupposes not only the
abusive overtaking of movable goods related tohihiéding in which the
mentioned sanitary unity was, but especially thidnta of the right to
practice, and shop license belonging to this chiésrstop.

The goods that existed at the moment of taking everything in
the chemist’s shop represent its inventory antheasame time, they are the
chemist’s shop itself, because their destinatiomoisgiven by the building
in this case, but by the fact that there is thatrig practice and necessary
equipment to make it a sanitary unity accordingetial standards. Without
these goods the residence could not be used anastis shop, and, at the
same time, these goods can be used nowhere etse, dehemist’'s shop.
Consequently, we consider they are movable goodg&hwibecame
immovable through incorporation (as is the shoprige to be a chemist’s
shop - sanitary unity, given to the person becdgspossessed the quality
of a chemist, and work authorization for the buigdias such), as well as
goods, that is to say utensils and oultfit, takeer @t the moment of abusive
nationalization.

This right is inseparable from the building it wgisen for, taking
into consideration the special conditions for atittiog it to be a chemist’s
shop, which is not a commercial society, but hasptssess special
authorizing conditions, and shop license.
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An extremely importan argument is the fact that,the same
building, using the goods of the previous ownerd, aspecially, on the
basis of their license as chemists (which supptieeshop license as such),
a chemist’'s shop continued to exist and work, timge belonging to the
state. The state did not re-authorize the new stidmot take the necessary
steps once again, did not follow the same spediatquure, necessary
when having in view the setting up of a new chemishop in that space.
The Romanian State simply used the authorizatiod shop license
belonging to the previous owners, whose right opprty over those goods
which were abusively taken. The taking over inventof the chemist’s
shop states, that besides all the goods specifietl the whole due
documentation for functioning, documentation thaswgiven continuity by
not modifying the situation de facto of the builgliand chemist’s shop.

As far as the term ,goods” is concerned, we comdsidat, as also
stated by the mentioned article, this is not eeldrigut to immovable goods,
but also to movable ones, as stated by the inmgrdad even more, the term
»,goods” includes not only corporal goods, but atsmrporeal ones, including
accounts rights, no matter what form they may {&kg. those resulted from
the tenancy agreement of the plaintiff's succesbershop’s asstes).

(CEDH Febr. 23 19955asus Dosier-und Fordertechnik GmbH
c/Pays-BasComis.EDH, 8 Febr. 1979, no. 745@jggins c/Royaume-Uni
CEDH, 20 Nov. 1995Pressos Compania Naviera S.A. c/Belgiguz).

Similarly, The court considered that in the circtemgses when
there is , the legitimate and reasonable hope”ndigg an authorization or
a shop license linked to a liberal profession dng tan be a good in the
sense given by the Convention and should havertitegtion offered by

The plintiffs’ predecessors had the right to p@gstabusively taken
over by the Romanian State at the moment the shayp nationalized, a
right confered because they were chemists, whichsuscessionally
transferable when the successor possesses theegegonditions. Or, the
plaintiff has, in his turn, the quality of beingchemist and the right to
practice, consequently he has had the possibiligxercising this activity.
Likewise, in the residence of the previous chemistiop are, as we already

2 C. BarsanConvenia Europear a Drepturilor Omuluj All Beck, Bucursti, 2005, p.
977.
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mentioned, chemist’'s shops as well, therefore,ctivaitions specified by
the Court jurisprudence are fulfiled so as to ddesthe license of the
plaintiffs’s predeccessors as a good in the sestsdleshed by convention.

As well, inclusively the present chemist's shopsggislation,
namely Law 236/2009 for the modification and cortiple of chemist’s
shop Law nb.266/2008, published in Monitorul Oficda Romania, Part 1,
nb.404, June 15 2009, establishes similar conditionchemist’s shops.

Even now, the normative act in force that setthesfunctioning of
chemist’s shops, above mentioned, makes a cleatistinction between a
chemist’'s shop and a commercial society. Articlen @his law distinctly
specifies that ,(1) The communitary chemist’s si®pet up and functions
within a commercial society organized accordinghi stipulations of Law
31/1990 regarding commercial societies, re-pubtishédth the subsequent
modifications and completions. (2) The commercaaisty as in paragraph
(1) will have as activity commercialization by nétaf pharmaceutical
products, as well as products stipulated in Artisl@aragraph (1) let.e) and
f)”. Articles 8-10 in the same normative act expéty stipulate the
conditions in which the shop authorization is givetstinct from a
commercial society, including even special condsioegarding the space,
namely the building for which this authorization géven. The whole
documentation is handed over to the Minstry of Rubdkealth, which, after
an inspection gives its notice but only after eofable inspection report has
been made. Articles 12-14 establish in their timen special conditions of
the shop’s functioning related to the building.

The authorization hasn’'t been legally withdrawn ifobservance
of conditions stipulated by inner juridical nornegarding the functioning
of the chemist's shop, but happened as a consegusrtbe decree at the
moment of nationalization, the so-callegrgxis’ of the shop being
abusively taken over, in its residence continuimdpé a chemist’'s shop as
well, this time belonging to the state, that alsokt over the association
agreement done with the owners of the buildingagmreement belonging to
the previous chemist's shop and taken over througe zone
pharmaceutical centre, belonging to the state.tioe- the chemist’s shop
and the building — were inseparably linked — ondhe hand, that chemist’s
shop taken over from the plaintiff's predeccessmarsld not be in another
residence, as the way of authorizing such an #&gtiwiof such a kind that it
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does not allow a simple change of residence, otheasures being
necessary, and, on the other hand, the buildingthaddestination as a
chemist’s shop, because before being taken oveimiar institution was

there, but also after that and now.

From this viewpoint, we appreciate possible to udel the
plaintiffs’ demand among those which legitimateignat goods stipulated
in Art.6, above mentioned, that distinctly settleat the goods referred to
may be both movable goods, and, according to papagt ,movable goods
turned into immovable ones by being incorporatedhgse buildings”, as
well as ,, equipment and outfit taken over by thetestor by other juridical
persons at the same time with the building,” acegydo paragraph 2.

One should also underline here that the chemidigpsis an
intrinsec value in itself including especially theaxis of the sanitary unity
— that may in itself become the object of a trassion of property right,
both by means of a purchase agreement and deedrdigse, cession or
license, and through acts for death cause, suotedlyi, the inheritors
being able to continue the activity only if theyearhemists. At present,
such agreements are frequently closed, by meandich small chemist’s
shops, private ones, are taken over by big phamtiaeé chains, on the
basis of some perfectly legal agreements.

Also, according to Article 1 in the Protocol no.dddional to the
European Convention of Human Rights the right a@iperty is established
and ,any physical or juridical person has the righthave his goods
respected. Nobody can be deprived of his propeutyfér public utility
cause and the conditions stipulated by the lay.(Thus, the stipulations
of the European Convention are appliable as welfle Pprotection of
property is distinctly specified, these norms bdingken by the Romanian
State even now by not granting goods restitutiord arot giving
compensations to which the plaintiff is entitled tre grounds of the
reparative law. It is obvious that the plaintiffepgeccessor’'s right of
property was broken, as long as after the appticadif the nationalization
decree, she couldn’t dispose of her goods in na way

Although giving compensations was stipulated, rémar these
nationalized goods, as we already said, the plhfiredeccessors did not
receive any sums of money and by no way those cosapens, which
couldn’t be contested either; being establishedréi®nary by the state,
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they cannot be considered equitable.

As a conclusion, the question is left if instanceii admit as
possible such a request grounded on the reparkwe(Law 10/2001)
together with the stipulations of the European Gmtion of Human Rights
and the application of the European Court's judsignce or if the
ratification of a special juridical norm is necagsahat might, however,
assure a compensation for these persons who werevet both of their
own goods, goods with a special statute, and af theans of subsistence,
taken over abusively by the Romanian State.
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