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Abstract

The internet is not merely a means of communicatioh also an
important instrument in operating commercial relas. The agreements
concluded electronically have as legal frame the ha. 365/2002 on
electronic commerce. The present article outlitesrhain discussions
generated by this type of agreements: pre-contahatbligation of
information, time of conclusion, the relative nwlliof contracts
concluded by electronic means, the right to uniédtevithdrawal of
contract, long-distance contract enforcement.
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The definition of electronic agreement

In order to define the electronic agreements, tlustnmportant
feature is the ,electronic” nature, that makes thatobject and agreement
parties would not be relevanthese being the same as in the common law.
A suggested definition would be: the electronic eagnent is ,the
electronically signed agreement, independentlyhef form taken by the
negotiation or execution of this agreemént”

From the point of view of the civil law, it can beticed that the
expression ,, electronic agreement” does not défirtea complementary way
of contracting. Although there exists an impactie new technologies on
the agreement modalities, this impact is not saifgignt. That is why an
electronic agreement is always a legal documenttiamccomputer science
environment is only a factor of complications. Thwinciple of
consensualism, that governments the internal law, government also the

1 A. Oprea,Aspecte juridice ale contractelor electronida ,Pandectele Roméane”, no.
6/2005, p. 178.Lgal aspects of electronic agreemeriits ,Pandectele Roméane”, no.
6/2005, page 178).
2 .
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creation of electronic agreemehts

The concluding of agreements by electronic meahns.frame-law
for concluding agreements by electronic means is Le. 365/2002
concerning electronic commefgéhat at article 7 paragraph (1) statutes that
all agreements concluded by electronic means pmthe effects that the
law acknowledges for the agreements, when the tondiasked by the law
in order to validate them are fulfilled.

The writings in electronic forrare according to article 4 paragraph
(2) of Law 455/2001 a collection of data in elenotmoform in which there
exist logical and functional relationships that wew letters, figures or any
other features with intelligible meaning, destinied be read through a
computer science program or other similar procedimethe area of
electronic writings can enter:
— The documents in written form, meaning the documethiat are

transposed through printer on paper

— The visual documents, meaning the information priesk on the
monitor, and their transmission can be achievealiin the Internet

— The documents that could be listened and undersbgyodsing only
electronic means.

From these three types we are interested in théwas

In order for an electronic agreement to be valtids inecessary to
fulfill the informing pre-agreement obligatforThis obligation is meant to
protect the possible co-contracting party relateddme circumstances that
can lead to the vitiation of his consérfthe service provider is obligated to
provide the addressee, before the addressee $endffdr of agreement or
acceptance of the firm offer of agreement madehlyservice provider, at

% Ibidem

* Corroborated with Law no. 455/2001 concerningtesedc signature.

® M. Fodor, Inscrisurile in fornd electronici, mijloace de prob in procesul civil in
~Curierul judiciar’, no. 6/2005, pp. 80-81Tle Writings in Electronic Form, Means of
Evidence in the Civil Trialin ,Curierul judiciar”, no. 6/2005, pages 80-81.)

® Article 8 paragraph (1) of Law no. 365/2002.

"T. G. Savulnele considerd pe marginea efectelor noii regleméritprivind comerul
electronic asupra regulilor in materia foemi contractului in ,Revista de drept
comercial”, no. 9/2002, p. 99S¢me Remarks on the Effects of the New Regulation
Concerning Electronic Commerce on the Rules inMiagter of Agreement Creatipin
.Revista de drept comercial”, no. 9/2002, page 99).
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least the following information that must be exgess clearly,
unequivocally and in an accessible language:

1. The technical stages that must be followed in otdeconclude the
agreement;

2. If the agreement, once concluded, is stored or byotthe service
provider and if it is accessible or not;

3. The technical means that the service provider gute disposal of the
addressee in order to identify and correct thergroocurred upon the
occasion of data introduction;

4. The language in which the agreement can be comtjude

5. The behavior codes to which the service providésstbes, as well as
information concerning the manner in which theseleso can be
consulted by electronic means;

6. Any other conditions imposed by the valid legalis®mns.

The moment of concluding the agreemsnihe one in which the
acceptance of the offer to contract has reachedethderer, if the parties
did not established otherwi&ey this, the lawgiver lets the possibility of
the parties to choose the moment of concludinggreement, by observing
the principles of free will of the parties.

There are though also other hypotheses that thetdek into
consideration, and namely the case in which theeagent by its nature or
upon the request of the beneficiary, imposed anddiate execution of the
characteristic performance, it is considered claseithe moment in which
the debtor of the respective performance begaexbeution.

The provision is almost identical with the Provisiof the
commercial Code, and namely it is about the thebipformatior? (named
also as the theory of knowing the acceptance), rdoctp to which the
agreement is considered closed in the moment irctwhhie tenderer is
actually informed about the acceptance of the offtle commercial code
stipulates the following: The synalagmatic agreement between distant
persons is not perfect if the acceptance did notvad to the tenderer’s

8 Article 9 paragraph (1) of Law no. 365/2002.
% St. D. GirpenaruDrept comercial romanEdit. Universul Juridic, Bucugg, 2007, p. 412.
(Romanian Commercial Lawniversul Juridic Publishing House, 2007, p. 412)
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knowledge in the term decided by him or the termessary for the
exchange of the proposition and of the acceptamcerading to the nature
of the agreemeht’.

In the case of sending through electronic meansaticeptance of
the offer to contract, the service provider hasdhkgation to confirm the
receiving of the offer acceptance by two modalities

1. Sending a proof of receipt by electronic mail or agy other
equivalent mean of individual communication, to tledress
indicated by the addressee, without delay;

2. The confirmation of receiving the offer or accemwrof it, by a
mean equivalent to the one used for sending thex off acceptance
of the offer, as soon as the offer or the acceptavas received by
the service provider, under the condition that ttesfirmation can
be stored and reproduced by the addréssee

These messages by which the offer acceptance i&nced are
considered electronic messages and will be corsidas belonging to the
addresser if they were sent by him, by a personrépgiesents him or by an
automatic computer science system, programmed ly/the name of the
addresser. By receiving such an electronic mestageddressee is entitled to
consider that the message is sent by the indieatdresser and to fundament
his legal behavior on this presumption, exceptcdse in which he knew or
should have known that the transmission of the agests the result of an error
or that the message, such as it was received inedterrors?

The relative voidness of the agreements conclugee@ldxctronic
meanscan be invoked on the request of the addressee timeléollowing
situations:

— If the provider did not observe his obligation cering the providing
of the addressee with the necessary informationthmse were
incomplete or inaccurate;

— In the situation in which the service provider dut offer the addressee

1% Article 35 of the Commercial Code.

™ Article 9, paragraph (3) of Law no. 365/2002.

12, Schiau,Cadrul juridic al comegului electronic in ,Revista de drept comercial”’, no.
1/2002, p. 60. (Legal Frame of Electronic CommerrteRevista de drept comercial”, no.
1/2002, p. 60).
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the possibility of using an adequate efficacioud accessible technical
procedure, that would allow the identification acdrrecting of the
errors occurred upon the occasion of introducirgy data, before the
sending or the acceptance of the offer;

— If the provisions and the general conditions of pneposed agreement
were not provided for the addressee in a way daittiaould allow him
to store and reproduce th&m

Closing the commercial agreements at distanthe consumer
protection on concluding and executing the distaageeements was
regulated by Decree no. 130/28b®Ithough the decree does not expressly
qualify the respective agreements as being comaletbis issue derives
from the provisions of article 1 that illustrateathts regulation object is
constituted by ,the terms o f concluding and executhe commercial
agreements at distance between the dealers thatlpraroducts or services
and the consumers”

The distance agreement is defined at article Zh@fDecree as the
agreement of product and service providing conauzktween a dealer and
a consumer, within a system of selling organizedhgydealer, that uses in
an exclusive manner, before and after the conaiusidhis agreement, one
or several techniques of distance communication.

We are in the presence of a distance commercialeagent if the
following two conditions are fulfilletf:

1. It is developed within a system of selling orgadizey the dealer,
respectively

2. The dealer uses, exclusively, before and at theclgsion of the
agreement, one or several techniques of distarnmoencmication. By
distance communication techniques, the Decree statets any
mean that can be used for concluding an agreenmstatebn the

13 Gh. Stancupp. cit, p. 131.

1 The Government Ordinance no. 130 of August 31026&published, concerning the
consumer protection and concluding distance agrmesmeublished in the Romanian
Official Journal, no. 177 of March 7, 2008).

15'M. Bojinca, Contractele comerciale la distah in ,Revista de drept comercial”, no.
1/2002, p. 86. (Commercial Distance AgreementsRevjsta de drept comercial’, no.
1/2002, p. 86).

18 |bidem
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dealer and the consumer that does not require ithaltaneous
physical presence of the two parties.

The selling system is not expressly defined, buh&éannex of the

Decree the communication techniques are thus ermteter

=

© © N O~ DN

Unaddressed print;

Addressed print;

Typed letter;

Printed advertising with an order ticket;

Catalogue;

Human intervention phone call;

Phone call without human intervention (automaté ealdio text);
Radio;

Videophone (telephone with image);

10. Videotext (microcomputer, TV screen with keyboardaatile screen);

11. Electronic mail (e-mail);
12. Telecopy (fax);
13. Television (teleshopping).

In this case also we speak abgute-agreement informing

obligations, by which before concluding the distance agreentaetdealer
must inform the consumer in the exact, correct emaplete time on the
following elements:

1.

The identity of the dealer and, in case of agredésntdrat stipulated
the anticipated payment, the address and the ntiedadif contacting
him, telephone/fax, e-mail and the unique registnatode;

The essential characteristics of the product oviser the retail
selling price of the product or the price of thevgse and the
applicable taxes; the delivery taxes, if it is tase;

Payment, delivery or performance modalities;

The right of unilateral agreement denunciation, epxcthe cases
stipulated in the present decree;

. The cost of using the distance communication tepkaiin the case
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in which it is calculated differently than accorgito the basic price;
6. The validity period of the offer or price;

The minimal duration of the agreement, in the cdssgreements that
stipulate the current or periodical providing giraduct or service;

8. The deadline for executing the obligations resyliom the agreemeit

The field of application of distance agreemeastset by Decree by
exclusion. In other words, the Decree is appliedltdields except the ones
expressly stipulated at article 6:

1. To distance agreements concerning financial sesyicegulated by
Governmentment Ordinance no. 85/2004 concerningswoBr
protection at concluding and executing distance eagents
concerning financial services;

2. To agreements concluded by automated distributons automated
commercial premises;

3. To agreements concluded with the telecommunicatjperators for
the purpose of using pay-phones;

4. To agreements concluded for the building and gglihreal estate
goods or that refer to other rights concerning restiate goods,
except the lease agreements;

5. To agreements concluded within the selling at auacti

The right of unilateral agreement denunciatiémticle 7 paragraph
(1) of Government Ordinance no. 130/2000 confersh& consumer the
right of unilaterally denouncing the distance agreet, in term of 10
working days bearing all the direct expenses oocasi with the product
return®,

The 10 day term stipulated for exerting this rigagins to flow:

1. For products, since the date of receiving themhleyconsumer, if the
provisions of article 4 had been fulfilled;

2. For services, form the day of concluding the agesgnor after the
conclusion of the agreement, from the day the abbgs stipulated

7 Article 3 paragraph (1) of Government Ordinancel30/2000.
18 M. Bojinci, op. cit, p. 90.
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at article 4 had been fulfilled, under the conditithat the delay
would not exceed 90 days.

In the case in which the dealer omitted to transmthe consumer
the information stipulated at article 4, the teram tinilateral agreement
denunciation is 90 days and begins to flow:

1. For products, since the date of receiving themhleyconsumer;
2. For services, since the date of concluding theeageat.

If throughout the period of the 90 days the infatiorastipulated at
article 4 is provided for the consumer, the 10 wuagkdays term for the
unilateral agreement denunciation begins to flamrfithat moment on.

Article 10 of the Ordinance stipulates also cageswhich the
consumer cannot unilaterally denounce certain ageeés except the case
in which the parties agreed upon otherwise. Thgseement types are the
following:

1. The service providing agreements whose executidnbegun, with
the agreement of the consumer, before the expithefl0 working
days term stipulated at article 7 paragraph (1);

2. Agreements of product or service providing whoseepdepends on
the fluctuations of the financial market that canbe controlled by
the dealer;

3. Agreements of some product providing that are eteecaccording
to the specifications of the consumer or some ptxdthat are
distinctly personalized, as well as those thatfHgjr nature, cannot
be returned or can degrade or deteriorate rapidly;

4. Agreements of providing audio, video or computeersce program
tapes, in the case in which they were unsealetidgdansumer;

5. Agreements of providing newspapers, periodicalganiae-journals;

6. Agreements of booking or lottery services.

The legal nature of the right to unilaterally demoe the sellings
an issue that in the Romanian law was not yet @edbdiut in the view of
the theories invoked in the French doctrine, weaarclude that according
to the theory of potestative rights, the buyerhe taster of the legal
situation derived from agreement, which he can taanor eliminate by
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the unilateral right of exerting the denunciatieght. In these conditions,
the buyer has the right to opt, whereas the seilest obey unconditionally
to the option of the buy&t

The execution of distance agreemewr{scording to article 11 of
the Decree no. 130/2000, the dealer must fulfél #yreement obligations
within at most 30 days since the date in whichdbwesumer transmitted the
order, except the case in which the parties agrgeh otherwise. The
dealer, in the case in which he cannot executagheement due to the fact
that the product or service is unavailable, mukirm the consumer about
this unavailability, and the amounts that he pasdpayment must be
reimbursed by the dealer in a maximum 30 day term.

The dealer can deliver to the consumer a qualiydyect or a
service and at a price that is equivalent to tlgpiested ones only if this
issue was provided before the conclusion of theeagent and/or in the
agreement, so that the consumer would be informedciear manner about
this possibility. Contrary, the providing of som®g@ucts or services similar
to the requested ones will be assimilated with dakvery without order,
such as article 14 stipulates it. The product reaxpenses, in the situation
of exerting the right of unilateral denunciationtbé agreement, fall in this
case in the duty of the dealer, element on whi& dbnsumer must be
informed.

The delivery of the products or the service per@moe without a
previous order coming from the consumer, if thidiveéey implies the
request of performing a payment. In the case ofdiléseries for which
there does not exist a previous order, the consusnexonerated by or a
counter performance, the lack of response not lgatire value of a
consertt’.

9 D. Chirics, Tratat de drept civil. Contracte special®l. 1,Vanzareai schimbuj Edit. CH
Beck, Bucurgti, 2008, pp. 297-298T(eaty of Civil Right. Special Agreememslume [, The
Selling and the Exchang@H Beck Publishing House, Bucharest, 2008, pp-228).

20 M. NiculeasaRegimul juridic al contractelor incheiate la distanin ,Revista roméah

de drept al afacerilor”, no.. 3/2006, p. 3Thé Legal Regime of Distance Concluded
Agreementdn ,Revista romaide drept al afacerilor”, no. 3/2006, page 37).
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