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Abstract

Dispositions of the New Civil Code regarding thetmmaonial regime

are discussed. The author opens a debate regdhdirdjsposals of the
primary regime according to the criteria of the egivperiods in the
spouses’ life, that is: normal periods of marridd br those of crisis.
Rights related to family residence, lease, incom®ioed from work,

marriage expenses are discussed.
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1. Preliminaries

In order to respect in our paper the imperativerattar of the
disposals which constitute the basic primary regime should follow the
order in which the governmenting rules with a gahend compulsery
character reagrding the patrimonial rights andgattions of spouses were
systematized. According to this, in paragraph 1 iasuded disposals
regarding the matrimonial regime in general. Acawydo Article 312, line
1 in the new Civil Code, the future spouses carosbither the regime of
the lawful community, or the regime of property idign, or that of the
conventional community.

No matter what the chosen matrimonial regime ishéf law does
not say something else, according to Article 3i% P, it cannot depart
from the imperative norms included in the commapdsals of section 1 in
the law.

The paragraph dealing with norms regarding theceffef the
matrimonial regime, its opposability, the conventiband judicial mandate
between spouses, acts of disposal which serioustiarger the family
interests, the patrimonial independence of spoubesspouses’ right to
information, as well as the norms regarding cessatthange or dissolving
of the matrimonial regime, constitute the firstgpoof primary, imperative,
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legal norms. The disposals in paragraphs 2 aneé@i¢s 1) regarding the
family residence and marriage expenses, aspeatsndiey to patrimonial
relationships between spouses codified as compulsegardless of the
chosen matrimonial regime, constitute the secomumgrof norms in the
primary, imperative regime.

Analysing these norms we are going to approach tbemewhat
differently, namely to open the debate regarding thsposals of the
primary regime according to the criteria of theggiyperiods in the spouses’
life, that is: normal periods of married life oo8e of crisis.

2. Imperative Norms governmenting patrimonial relaionships
Between Spouses in the Normal periods of Their Mared Life

Family Residence

The starting point of the present analysis origigain Article 1,
line 1 in the present Family Code: , In Romania skete protects marriage
and family; by means of economical and social messit supports the
family development and consolidation.

Even from the very beginning we notice that theidopsnciple of
the present Family Code is especialliy one of dqmiatection, of protecting
the basic entity of a society, the family.

One of the essential aspects of social life isdbenomical one,
without which human existence cannot be thought of.

The Romanian State considers as a supreme prirtbgplebligation
of protecting the family by means of economical sugas, and one of the
essential aspects of it in a family obviously is tiesidence. Reading the
stipulations in the Family Code we cannot find ahgve a concrete
settlement regarding the common residence and iefipaaf the rights of
the married couple upon it.

Should it be an aspect that escaped? Or the Corstriiagislator at
that moment left out to deal with it, confining heeif only to principles.

As a consequence, there have been many tragedsgmases who
because of a poor economical situation were |&&r a whole life, without
a shelter because there wasn't a definite settlemegyarding the judicial
state of the residence.

It is well-known that although the spouses aredgiadly equal to
law as partners in a marriage, they are not ecaraliyi equal in the
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beginning. Then, anyone who has a legal profegsiay wonder which are
the lawful texts by means of which the fundamemahciple found in
Article 1 in the Family Code is set it to practicERere aren’t any such
lawful texts in this code.

Taking into consideration the gaps existing in family Code
regarding the settlement of family residence, tbentpwas reached when
some of the spouses with modest economical singmteere forced, the
marriaqge being broken through divorce, or onehefit died, to leave the
common residence because of financial mattersheg either could not
compensate the rights of the other spouse or thiosis successors or they
were thrown out of the residence lawfully belongioghe other spouse the
very moment the marriage came to an end throughoaicg. We ask here a
legitimate question: how does the state protect iljamin these
circumstances? It is difficult to answer.

If, during the Communist period the aspect was swtstern, as
patrimonial differences between spouses were ndbigoafter 1989 the
difference of incomes has become significant, s the problem became
serious and a concrete settlement of locativeiosiships between spouses
was neccessary. This determined the legislatoayonpuch more attention
to the family residence.

In the Civil Code (1864) there isn't mentioned amgne the
spouses obligativity of living together, althoudfist aspect consitutes an
essential obligation in a marriage. Anylizing thexts in Article 185-193
Civil Code title IV On Marriage and Obligations which Spring @qom It
one may easily notice that such an obligation ismentioned anywhere.
Consequently, neither was the settlement of it ldgslator's essential
preoccupatioh

Once the Family Code being adopted, the situasathanged: the
spouses have the obligation to live together (dmtamon), but this
obligation is not plainly stipulated in the Codepnly implicitely results
from it, therefore the phrase ,mutual/common resgd is not settled

! For other matters regarding the matrimonial regi@®&il Code 1864, see P. M.
Popovici,Generaliti7i privind regimurile matrimoniale preizute de Codul civil (1865-
1954) in I. Trifa, M. lovan (coord.)stiinza si filosofia dreptului. Probleme, idei, studii
Gutenberg Univers, Arad, 2004, pp. 213-2itiém Regimul dotal Tn vechiul drepi in
Codul civil roman in ,Studia Universitatis BaleBolyai. Series lurisprudentia”, nr. 2-4/
2002, pp. 157-171.
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either. In this case the obligation of living tdget is more given by case-
law and jurisprudence than being the expressigadidial texts.

No doubt that ,family relationships get content aadgoal is
neccessary that the spouses live togeth&tdrmally the legislator should
have settled this as well, not leaving it only &se-law and jurisprudence.

Although according to Article 26 in the Family Cotlee spouses
make up their mind together regarding all what mge implies,
implicitely their residence, a specific, separabe regarding it would have
been neccessary.

Even if the obligation of co-habitation is undemstp and the
stipulations in Article 1 of the Family Code degdiat the person under
age lives with his parents, and by the disposalro€le 100, paragraph 2
it is also settled that in the situation when fa@od reasons and if there
might be short periods when the parents do nottligether, the spouses
will agree where the child lives. We consider tegidlator's settlement
vague and incomplete.

The concept of residence or common dwelling ofsheuses has
been subject of serious debates both in jurispreeleand case-law, its
meaning deriving from them. Thus, the High Courtlo$ticé decided that
some particular instances, such as the job, thesséyg of training in one’s
specialty, health care, and even that when negh#re parents’ residences
offer right conditions of living justify separate residences for the spouses.

More than that even the Penal Code punished adyfaiandon
the throwing out of one of the spouses of the commesidence, as well as
leaving it as a result of having been exposed tgsiphl and moral
suffering$S. At the same time, the legislator stipulated imeglaces milder
measures, contraventions, for this particular aspidicle 2, pct.30 Law

2 Also see P. PopovidD) analizi a argumentelor aduse in favoarea modificregimului
matrimonial in ,Studii de drept roméanesc”, nr. 1-2 / 20031.86.

% Al Bacaci, V. C. Dumitrache, C. CageanuDreptul familiej ed. a V-a, Edit. CH Beck,
Bucursti, 2008, p. 38.

* Plan of it, Decision, nr. 26/1962, Culegere deifiet962, p. 37.

® Tribunalul Suprem, séa civila, decizia nr. 564/1973, Culegere de Decizii 197469
Tribunalul Suprem, sé@a civila, decizia nr. 1334/1970, p 114-117; Tribunalul $upr
segia civila, decizia nr. 643/1982, RRD, nr. 3/1983, p. 65.

® Al. Bacaci, V. C. Dumitrache, C.ageanu,Dreptul familiej ed. a V-a, Edit. CH Beck,
Bucursti, 2008, p. 38.
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61/1991).

Therefore, the term common dwelling place or commesidence
has been a controversial matter both of the legisland of practice and
doctrine without being distinctly settled.

A controversial matter appeared in the jurispruéeacd case-law
related to the possibility of one of the spousedamand the evacuation of
the other one from their common residence. Takiig consideration the
hypothesis of a common dwelling place and even ntbee spouses’
obligation to dwell together what would be the mreswhich make one of
the spouses demand something like that? There le®®@ more opinions.
The partisans of the inadmissibility of the spoas/acuation are based on
the idea that such a fact would lead to a factepasation, being implicitly
against the very principles of marridge

According to a contrary opinion, if one of the spes through
his/her behaviour makes co-habitation impossilile, évacuation can be
demanded by the other spolse

It would be interesting to know whether when oméhe spouses
leaves the family residence, the other one mighghain action to oblige the
spouse to come back? Some courts decided that aoctaction is
inadmissiblé®. But could we state this viewpoint without any btfuls such
a solution a correct one, because in this casevagnestion arises: what is
the value of the co-habitation obligation?

There is a law principle stating that the unguitgrty has the
possibility to choose between keeping the exiss#ation or demanding
its dissolution. Does that not mean the breakinghef unguilty spouse’s
possibility to use the obligation of the other'sospe to co-habitation? In
this case he is left no other possibility and ix£éad to demand the breaking
of marriage, although he/she, the unguilty spouses ot want it? What
would be then the compensation of the moral pregidand not only,

" Republished in the Romanian Official Journal, 8872000, 1st section.

8 |. Mihuta, Probleme de drept din practica judiciape anul 1970 a Tribunalului Suprem
civil section, Decision no. 272/ 1970 in Culegeedlcizii 1970, p. 114.

® The Supreme Tribunal, civil section, Decision #861/1975 in ,Revista Roméarde
Drept” nr. 12/1975, p. 35-36; C. TurianDespre posibilitatea evagtii din domiciliul
comun al salui Tn caz de violew exercitafi asupra sgei, in ,,Dreptul”, no. 12/1992.

10 |ifov Tribunal, civil section, Decision no. 994/18, ,Revista Romande Drept”, no.
11/1978, p. 52. E. FloriaBreptul familiei 2nd edition,CH Beck, Bucust p. 76.
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experienced by the unguilty spouse.

The matter is worth being studied by those who sbdbe doctrine.

If the aspects related to the spouses’ common eesél requires
serious debates even during periods of relativenabity of their married
life, or even more, when the relationships betwssruses are deteriorated,
the problem arises: what will happen with their coom residence during a
process of divorce and then division of goods, thdb say whose spouse
will be the residence given during the process?isltknown that,
unfortunately, such processes last for a very lomg. Well, the process
being concluded, in case the residence is in comproperty and both
spouses have equal right upon it, what would ber#asons one of the
spouses might get it?

In solving this matter we believe the study shdolcus upon two
situations:

1) When the residence belongs to common property:

- In the hypothesis that both spouses have eqgalsriupon the
common residence and are in a divorce process #Had that, of
division, that is if only one action to break thammiage by means of a
divorce was promoted, without demanding the divisad common
goods, the instance might dispose as a temporaagune, or by means
of presidential ordinance the division or giving ttesidence to one of
the spouses, temporarily, till the final and irreable solution
regarding the personal relationships between tiseiouind.

- In the hypothesis that the spouses have endeditbece process
and division, the problem arises: who is going & the common
residence and the right of exclusive property ufiza building that
was object of the common residence? The lack afmite legislative
frame left the possibility of some heterogenuousitsms and even if
some of them are not abusive they might arise pné¢ations and
doubts regarding their righteousness. In this thsepractice decided
as a rule on condition that the children are giteebe brought up and
educated to one of the parents, the same persomets the residence
with the obligation to pay the neccessary moneyouiog to the
shares of property the other spouse has. (Althduighnot part of the
present paper, it is worth mentioning that the nyon#! be calculated
after having established the property shares thlainly to each spouse
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by ceasing the previous situation).

2) The situation when the property meant to be comnesidence

belongs only to one of the spouses.

- Considering that the spouses are during the gsooé divorce and
division. At first sight the solution seems to hdte simple. A lapidary
answer could be that as long as the building issanen property (one of
the spouses) and misunderstandings occur, theespgsis not an owner
should leave. But in this case the question arilSke/she is not guilty, and,
on the other hand, it is kmown that nobody cankavbis own guilt in
order to promote an action and, even more, if wesider that the
obligation of co-habiting was broken by the spomseer, what rights does
the non-owner possess to defend himself and thenoomesidence? Could
the spouse non-owner get the possibility to evadiat spouse owner, and
who is guilty having been violent and for the bmegkof marriage? It is
really difficult to give a concise answer, as tightrto property would be
broken. However, after longdebatesupon the thendecase-law, it ws
finally agreed that such actions are admissibleré&fore, it was decided
that the demand of evacuation ist o be admitted #¥ee defendant spouse
is the ownerof the building; the argument ws thatmeasure is not final
and, consequently, does not mean the denial grbjgerty right. It was
also decided that the attitude cannot be considerexbuse and, if his/her
behaviour is violent or agrresive it must be reggdsand punished. Thus,
under these circumstances this seems to be theposdybility to penalize
the violent spouse even if he is the owher
- In the hypothesis that the spouses concluded theegs, obviously,
as the ownership right is established by the Roama@bnstitutiof?, the
court must take into consideration the aspect,gnithe end of the trial,
the non-owner spouse will have left the home thas wonsidered
common residence. In spite of all this, be the sptu attitude
considered abusive in family relationships, andstmee/an agrresive
person, shouldn’'t we consider that the non-guifipuse, although a
non-owner, cannot be left without an intimate rjgird the other spouse

1 Supreme Tribunal, civil section, Decision no. 3/1876, Culegere de Decizii 1976, p.
114. E. FlorianDreptul familiej 2nd edition, CH Beck, Bucute p. 80.

12 Art. 44 of the Romanian Constitution — The righptivate property as well as the debts
incurring on the State are guaranteed. The coatehlimitations of these rights shall be es-
tablished by law.
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be penalized in his right of owning the residenté@ aspect has not
been entirely solved up to now, but the new Civdd€ through its

imperative norms of the primary regime settles bgans of Articles

321-322 the legakegime of family residence, also giving the necasss
imperative norms of protection of this judicial titigtion.

The protection of imperative disposals of the newilCode is
enlarged by Articles 323 and 324 upon the spousg#s regarding a hired
residence, that means in a situation where nedthttre spouses is an owner
of the building considered common residence.

3) The situation where neither of the spouses gsssethe building
considered common residence.
- Analysing this hypothesis the starting pointti&at rent law obeys the
Family Code, namely the rules of matrimonial regiopn common
goods. Thus, the term ,goods” in Article 30 mustdemsidered in its
judicial sens®, including both things and patrimonial rights upon
those thing¥ taken as common goods of the spouses.

The rent law of the spouses, who are in a proceskvorce and
division of good,s finds identical case-law andgprudence solutions with
those whereboth spouses have a property right thipppoommon residence,
so there is no need to go on with this hypothesis.

But when the spouses have concluded the divorceepsoa new
guestion arises: to whom will the building be gi?erwo situations appear:
the first one when the spouses do not have undechitdren, the building
is given to the spouse who demonstrated not baiilg fpr the breaking of
the marriage; the second situation, when the sgodesehave under age
children, the building is given to the spouse wiso got the children.

These various instances are simple and definite.wBiat happens
when the breaking of marriage is the guilt of bglbuses; what is the court’s
position? Lacking a particular lawful téxiexisting in the Family Code, the

131, P. Filipescu, A. I. Filipescap. cit, p. 55-57.

4 Gh. Beleiu,Drept civil roman. Introducere in dreptul civil. Siectele dreptului civil
Edit. Universul Juridic, Bucusé, 2001, p. 94.

15 Emergency Ordinance no. 40/1997 introduced ArtsRiting that in case of a divorce, if
sposes did not agree otherwise, the benefit detime contract is given to the spouse who
has custody of the children, and if there are ritwlreim, to the spose trhat obtained the
divorce.
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courts were called to solve such cases, takingdatsideration the judicial
specificity, and giving the building according to i

Case-law made use of a criterium which should lgarnded: to
give the rent contract to that spouse who badlydsieesidencé. Not all
instances took into consideration this fact.

Taking into consideration the gaps in normatives aqt to now, the
legislator of the new Civil Code has brought a mieénite and protective
settlement upon the spouses’ rent law.

Starting from the obvious point that any marriedme, and even
more those who have children, need a place wheregtoArticle 321, par.
1 in the new Civil Code defines the term familyidesce as being ,the
spouses’ common residence, or, not being the d¢hsebuilding of the
spouse who got the children”.

The legislator took into consideration that in fgresettlements the
family residence is not neccessarily ,the spousesimon residence. For
example, in the French Civil Code, Article 215, tlegime of the family
residence is settled in a more restrictive ¥apan that of the common
residence. The family residence has a double irapoet fisrt, objectively,
it is the building where the spouses live and, sdgcothe spouses,
subjectively, affected the building because ofrtFanily life.

The future Civil Code allows, by measns of ArtiB21, par.2, that
either of the spouses may ask the writing in timel leegistry of a building
as being family residence, even if he/she is netawner of it. This step
confers a special judicial statute to that buildimbus, according to Article
322, par. 1, ,neither of the spouses, even if bexgusive owner, can use
the building without the agreement of the other.bAdso, a spouse must
not remove or ,make use of the goods being in thi&ing without the
other spouse’s agrrement:” (Article 322, par.2)

Breaking these disposals brings about the relativéty penalty,
according to Article 322, par. 4, that says ,Theusge who didn’'t agree

16 Supreme Tribunal, civil section, Decision no. 18877, in ,Culegere de Decizii” 1977,
Editura Stiintifica si Enciclopedid, 1978, p. 6; Decision no. 1261/1982, in ,Culeggee
Decizii” 1982, Editurdtiintifica si Enciclopedid, 1983, p.129; Decision no. 485/1982, in I.
G. Mihug, Al. Lesviodax,Repertoriu de practicjuridica in materie civié a tribunalului
suprem si a altor instane judectoresti pe anii 1980-1985,Editura Stiintifica si
Enciclopedid, 1986, p.23i 124.

7 Also see: , P. Vasilesoop. cit, p. 35.
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with the document may demand @snulmentin one year time from the
datum he found out about it, but not langer thgear from the ceassing of
the matrimonial regime”.

We notice that, by introducing in the new Civil @othese special
disposals regarding the family residence a derogatd the disposition
right of the spouse owner is brought, namely @bsiously restricted. This
restriction can be seen only in the context ofoidticing the building in the
land registry as ,family residence”. Out of thisntext, it could be
considered a breaking of constitutional norms wigahrantee the property
right. Not being introduced in the land registrge tspoue who is not an
owner of it, and who hadn’t ageed upon the estnaege of it by the other
spouse, can demand nothing damages — interests

The family residence can be, and is sometimestedl lspace, that
has a special settlement.

3. Rent Law Regarding Hired buildings

As the lesgislator thinks, the neccessity of aighsettlement of the
spouses’ rent rights in a hired building is imposedorder to assure a
minimum of protection to an essential aspect ofpiieimonial relationships
between spouses — that of leading a family lifa tommon residence — both
for the periods of calm, and those of crisis, whies spouses get appart or
divorce. An equilibrium is thus kept between thasgs’ economical interests
and conflicts which may deteriorate the marriage.

Up to this moment, when we already have a defsettlement of
the spouses’ rent rights, if one of the spousesgudduring the marriage,
the right of rent law, one may wonder whether ic@nmon or his own.
The answers have been controvet&iaThe future Code, by imperative
disposals of the primary regime, puts an end todileate. Thus, Article
323, line 1, in the future Code says:”In case thi&ding belongs to them by
means of a hire contract, each spouse has a ginitaf his own, eeven if
only one of them is holder of the contract, or doatract was concluded
before marriage”.

18 See the copy from M. EliescRaporturile patrimoniale dintre $i in Tr. lonagcu, |.
Christian, M. Eliescw. a., Casatoria si incheierea ei Edit. Academiei RSR, Bucuite
1964 p. 273 urm.; P. AncaStructura juridiei a dreptului de folosi privind suprafza
locativa, in ,,Studiisi cercediri juridice”, no. 1/ 1956, pp. 107-181.
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When breaking the marriage, if the residence caieotised by
both of them, the benefit of the hire contract bangiven to one of them,
according to Article 324, par.1, taking into corsation first, the superior
interests of under age children, the guilt thatttethe breaking of marriage,
and rent possibilities of the ex-spouses.

This text stipulates criteria for giving the buidi in case of
divorce to one of the spouses, so as to elimirfaecbntroversies in the
judicial literature and practice, related to whes liae right to stay in the
residence after the divorce.

The spouse who got the benefit of the rent conshotld pay the
other spouse an allowance to cover the expensemdoing to another
building, excepting the case when the latter waslusively guilty for
breaking the marriage. Should there be common gabdsallowance may
be imputed during the division upon the decidedsesliar the spouse who
received the building.

In order to ensure the acceptance by the tenahtaMithe included
effects, article 324, par.3 in the future Codelstifes that the tenant will be
cited in the process when getting the building tisat the effects of this
action will take place from that datum, when theigial decision is final.

By presenting in a concise manner the imperativensaegarding
the spouses’ rent rights, we underline the fadt afthouth the future Civil
Code, as a whole, makes the breaking of marriagereaffering more
divorce possibilities, they do not penalize theltguihen done through
economical, patrimonial measures, such as thedathe right to allowance
when settling in another building.

4. Marriage Expenses

The basic primary regime in the future Civil Codecludes
imperative disposals also reagrding marriage exgsen®bviously, each
family,by living together, is confronted with exmas. In this respect,
Article 325, par. 1, stipulates that the spousesulsh offer each other
material support. According to Article 325, par.tRey should take active
part in the marriage according to their own meafsby means of
matrimonial convention, it has been decided othegwi

The spouses’ obligation to reciprocal material suppnd that of
taking part in various expenses is stipulated imous lines, namely the law
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does not identify the two obligations; neither daesaccept a certain

interference between them. The principle is thatgpouses due reciprocal
material support. They may derogate from this ppllec by making a

matrimonial convention, reffering only to marriagepenses.

According to Article 325, par.3, any conventionluting the idea
that the marriage expenses belong to one spougesarnsidered as being
not written.

Each spouse’s work done in the house-hold andringing up the
children is, as Article 326 in the new Civil Codgaslates, a contribution to
marriage expenses. This acceptance, not includedlaw text up to now,
but reagrded as such in the doctrine and pracigean important
contribution for determining the content of margagxpenses. It is worth
noticing that the law regarding marriage expenseesdtake into
consideration both the parents’ and children’ ietts. Therefore, the
meaning of the phrase ,marriage expenses” can teend@ed from now on
as stipulating: expenses for everyday’s common fide bringing up the
children, but also expenses for reciprocal helgnewm special conditions
after the marriage was broken.

Until a definite text of the new law (Article 32@)as introduced,
law that determines the area of expenses, it wég the doctrine that
interpreted then.

As we already mentioned, each of he spouses’ didigato
contribute according to his/her means, to marrieg@enses is not entirely
identified with material support. The latter supggsamong others, also the
covering expenses of entertainment, besides thesspoobligation to take
care one of the other, and also the obligationaking care of underage
children. In case of divorce, material support emehmon house-hold ceases,
but their obligation to take care of the childrenvéses after the divorce.

On the other hand, taking into consideration ttu laat, according
to Article 325, par.2 in the Code regarding theusgs' contribution to
marriage expenses, the spouses may derogate bysroéanmatrimonial
convention, we must stress upon the fact that ttaitribution to bring up
the children can not be subject of a matrimoniahvemtion, being the

19 See: M. Eliescwp. cit, p. 180; I. P. Filipesctratat de dreptul familigi5th edition, All
Beck, Bucurgti, 2000, p. 50; P. Vasilescop. cit, p. 36-37 etc.
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parents’ duty.

It is worth mentioning the importance of materiapport stipulated
in Article 325, par. 1 being more comprehensiventitiae obligation to
contribute to marriage expenses, which it impligitecludes, but is not
exactely identified with.

5. Income got from the job

As far as this aspect is concerned, the dispos$aiedasic primary
regime stipulate, in Article 327, that each spogsiee to do any job and
get, according to the law, incomes, save that kefdieys the obligation
regarding marriage expenses. We notice from this tteat, although the
spouses may use their incomes the way they chowseiage expenses are
to be obeyed. The spouse who effectively partieghah the professional
activity of the other one has, according to Artid28, the right to
compensation, related to the latter’s wealth, $f pérticipation went beyond
the limits of material support and marriage expsfise

Another norm of the basic primary regime in the r@wil Code is
that of patrimonial independence of the spouseghnis a completely new
disposal and can be found in the Family Code onigray lawful disposals
regarding patrimonial relationships between parants children or between
the children and tutor. Article 317, paragraph 1Saction 1, Common
Disposals, stipulates that ,if not required otheevby the law, each spouse
may conclude any judicial acts with the other onwith a third person.” The
content of this principle stresses upon what wetimeed before related to
the spouses’ independence to conclude between ttiemandate contract
settled by Common Law in Article 2009-2016 Civil d& with the
peculiarities imposed by the matrimonial regimeythave.

Very good are the paragraphs 2 and 3 belongingtiol&317 which
frame the judicial regime of some bank documentspoluses which, till this
new settlement, was only object of debate of jadlidoctrine and practice.

Thus, by means of definite norms, acording to Aetigl7, par. 2,

2 For a bird’s view upon incomes from jobs see: P.Rdpovici, Natura juridici a
céstigurilor realizate de atre sportivi din punct de vedere al dreptului faeijlin ,Revista

de Drept Comercial”, no. 7-8 / 2006, pp. 108—11t.dther income sources, of a debateble
nature, seeP. Popovidatura juridicz a ctigurilor realizate la diferite sisteme de jocuri
de norogin ,Dreptul”, nor. 5/2003, pp83-87
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.each spouse can make alone, without the agreeaiehe other spouse,
bank deposits, as well as other kind of relatetviies.” As law makes no
difference between the spouses’ categories of gamdbetween types of
matrimonial regimes, it results we shouldn’t eithEnerefore, the disposals
are general, as they appear in the chapter regargjhts and obligations
between spouses. Thus, we may say that spousesnigan the regime of
goods division, but also those which are commonylevbe able to do bank
deposits or other operations without the agreermkthte other spouse.

More than that, Article 317, paragraph 3, allowes spouse holdert of
the account, related to the bank society, to usefdinds, even after the
marriage was broken, if not decided otherwise bgimeef judicial decision.

We still foresee that in the future judicial praetiwill not be
prevented from many litigations rising various sfieaspects regarding
the patrimonial independence between spdtises

In supporting a solution to these aspects we belibg disposals in
the new Code will be useful (318) that settlesa &msic norm, the right to
information.

6. Right to Information

According to Article 318, paragraph 1, ,Each spoosey demand
that the other one shoould inform him/her aboutihc®mes, goods and
debts, and in case of unjustified denial, he caires$ the tutelage.” And
then, line 2, stipulates that ,the instance may pelthe spouse or any third
person to deliver the required nformation and give neccessary proofs
related to this aspect.”

It is true that if the legislator is so open regagd spouses’
prerogatives to conclude any operations with thedgowhich are part of
their patrimony, it is the same legislator who, ragans of his imperative
norms teaches the spouses about the fairness of attons, if not,
allowing the spouse who was deprived of his owargsgts to bring to order
the other spouse by the tutelage.

Although preoccupied with spouse’s rights whoseriggts might
be broken, the legislator, by his norms, does nwit do create an

2L Also see P. M. PopoviciRegimul matrimonial al sepatiei de bunurj in ,Pandectele
Romane”, no2/2006, p191.
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equilibrium as far as the third person is concerneldo although might
deliver the required information, are allowed ttuse, when their refusal is
justified by the keeping of professional secrettigde 318, paragraph 3,
Civil Code).

It is worth mentioning that in settling the patrimal relationships
between spouses the legislator sets up (Article BaBagraph 4) eelative
presumption of truttof supporting the plaintiff spouse when demanding
information about goods, incomes, debts, he reftsegve them or when
being the only justified person to demand from samsétutions he refuses
to do so.

Including the presumption of truth for the plaihtdpouse seems
proper to us and constitutes a judicial means tfirsg the patrimonial
behaviour of spouses in the relationships betwpenses.
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