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Resumé

L'appel est une voie habituelle d’attaque par &digul’'instance supérieure

a celle qui avait prononcé la décision prononceauveau jugement sur le
fond de I'affaire avec la possibilité de presemtemouvelles preuves. Dans
cette étude, nous nous proposons d'analyser l'itapoe de cette voie

d’attaque.

Mots clés:appe] voie dattaque

The appeal is a way of contesting a verdict ag got a long tradition
and is applied almost universally. Its origins galbto the Roman procedural
law, where the convicted person had the right tpeapto the people for
rejecting a ruling issued, by using the so-calpdvocatio ad populurft’

'Provocatio’ was enacted in the Xll Tables as wéllwas only
allowed in favour of the male citizen. As regardes slaves and the women,
'the domestic jurisdiction’ was being exercised amaase of foreigners it
was the magistrate’s unlimited 'imperium’. When #qgpeal would appear
against a conviction ruling, the magistrate woudt the people’s assembly,
which either annulled or confirmed the verdict,heitit being able to alter
it. Before the people’s assembly, the magistrateulvatake up the
prerogatives of the public ministry, pleading foaintaining his decisiof.

In the Romanian law, the roots of appeal may bendoun
Moldavia’s Organic Regulations, which at sectior8 Zipulated that the
prosecutor was entitled to lodge an appeal.

This legal remedy that can also be found in then®al Procedure
Code of 1864 and then in the Criminal Procedure eCofl 1936, was
excludedfrom our legislation on the occasion of #8418 reform. The
appeal was reinserted by means of Law 92/1992,eboed as an ordinary

1 T. Pop,Criminal Procedural Law. The Special Pabipok IV, National Printing House
S.A. Cluj, page 391.

* Ibidem

% ]. NeaguCriminal Procedural Law. The Special Pafthe Global Lex Publishing House,
Bucharest, 2004, page 191.
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legal remedy, where the court that was higher tharone which had issued
the verdict carried out in the merits a new judgwoifgthat case, while

assessing the pieces of evidence in the file amihpathe possibility to

come up with new evidende.

1. The decisions subjected to the appeal

The appeal is an ordinary legal remedy, devolutiveharacter,
which, technically speaking, may be exerted againgtjudicial ruling.

The following waivers from this rule were set up $gction 361,
2" par., of the Criminal Procedure Code.

The aforesaid text stipulates that the followingymat be attacked
by appeal :

a) The verdicts on the criminal offences for which teninal case is
initiated as a result of the damaged person’s goonplaint ;

b) The verdicts ruled by the military trial courts aeding military
order and discipline offences, which are punishedhe law with
maximum 2 years of imprisonment ;

c) The verdicts ruled by the Courts of Appeal andhzy Military Court
of Appeal ;

d) The verdicts ruled by the Criminal Department & thigh Court of
Cassation and Justice ;

e) The devesting rulings ;

f) The verdicts ruled in the matter of the crimindlmgs execution, as
well as those regarding rehabilitation.

The verdicts ruled by the first court may be cowaeéswvithappeal
only jointly with the merits. This category incluglall the verdicts ruled by
the Court during judgment, for which the legislatibas not provided a
separate legal remedy: for instance, the verdigtsneans of which the
Court has ruled by virtue of the pieces of eviderzpiested by the parties,
those by which it has ruled on the requests of grauthe causes for
indivisibility or connection purposes, or the vetdi by which the revision
request has been allowed in the main.

The appeal declared against the ruling is deemethetanade
against the verdicts, too, even though the same baen issued after the
ruling had been pronounced.

4 Ibidem
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2. The Persons Entitled to Appeal

Pursuant to the stipulations of Art. 362 of then@nal Procedure
Code, the following may appeal :

a) The prosecutor — as regards the criminal and the wil part of the
case. The prosecutor’'s appeal regarding the civilgrt of the case is
inadmissible in the absence of the appeal declardéy the civil party,
save where the civil action is exercised ex officio

Article 63 of Law 304/2004 stipulates that the RuMinistry, through the
prosecutor's agency, is contestingthe judicial sleas, under the terms
provided by the law. According to these legal dagans, the prosecutor,
who has got the task of representing the genetatldsts, of defending the
lawful order and the citizens’ rights and liberties compelled to examine
all the criminal decisions and, without being ottlg representative of the
accusing party, to attack all the decisions incgiesit with the truth and/or
those issued while having broken the faw.

Not being party in the criminal trial, the prosemutnay only exert
the appeal from the criminal standpoint and, agHercivil viewpoint, only
when the appeal has been exercised by the civiy garwhen the civil
action has been exercisexd officia

Till theAart. 362, 1 par., letter a), was modified by Law 356/2006, the
prosecutor could exert the appeal from both pahtsew, as the appeals from
the civil standpoint were not conditioned by thel giarty’s appeal.

b) The defendant — from both the criminal and the civi viewpoints. A
defendant may appeal against the acquittal or theessation of the
criminal trial.

The appeal can be brought in by the defendantrsope as far as both sides

of the case are concerned. The defendant’'s appéadlependent from the

other trial parties’, which means that it can oatyack those parts of the
decision that concern its own situation.

In pursuance of Art. 362, last par., for the deteridhe appeal can
also be lodged by the legal representative, bytlumsel for the defence or
by the defendant’s spouse.

As for the appeal brought in by the defendant'sneel for the

® A. St. Tulbure, The Romanian Criminal Procedure. Academic cqur€enstant
Publishing House, Sibiu, 2006, page 367.
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defence, who may be either selected or assigneffie, it is to be noted that
it is about the counsel for the defence that hsistad the defendant before the
first court, who is entitled to use the legal regnetithe appeal (which should
not call for a new lawyer’s power-of-attorney),atrout a new counsel for the
defence, in which case a new power-of-attorney setissued.

In cases of a mandatory legal assistanceghefficiocounsel for
the defence can lodge an appeal for the defenéaet) though he was
unable to actually assist him before the first tdasuing conclusions.

c) The injured party from the criminal standpoint
The text of Art. 362, letter c), which stipulatée tinjured party’s right to

bring an appeal for the criminal part had anothentent before the
modification made in the Criminal Procedure Codethiy Law 356/2006.
The enactment, in its previous form, entitled thjened party to only lodge
the appeal where the criminal action was initiaipdn the prior complaint
of the injured party.

Both the theorists and the practitioners have comt@tkeon these
decisions - obviously discriminatory in charactehjch situated the injured
parties on different levels and which, for instgredeowed the injured party
that had suffered an injury as a result of the ggbon of a hitting
offence, to declare appeal in due time, whereasirihged party in a
robbery lawsuit did not enjoy that right.

Both the legal representative and the counselHerdefence may
bring an appeal.

In practice there are countless situations wheeeitijured party
adds this status to that of a civil party whenais Isuffered material damage.
In this hypothesis, the injured party can contbgtmeans of the appeal ,
the decision of the first court, both from the anal point of view and from

® Gh. Matet, The Criminal Procedurgbook Il, Lumina Lex Publishing House, Bucharest,
1998, page 207.

" The Supreme Court — The Criminal Department —€datino. 317/1970 in the Alphabet
Index of Judiciary Practice in Criminal Matters &%70-1975, page 374, apud G. Mateu
op. cit., page 207.

8 By Decision 100/2004, published in the Officialittial no.261 dated March 242004,
the Constitutional Court ascertained that the ¥algy disposition : 'in the cases where the
criminal action is initiated upon a prior complaibtit only from the criminal standpoint’,
included in Art. 362, %Lpar., letter c), of the Criminal Procedure Codéts form before the
maodification made by Law 356/2006, is unconstitugio
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the civil one®

d) The civil party and the civil responsible party asregards both the
criminal and the civil side of the case

The text of Art. 362, tpar., letter d), in its current form, is the camsence

of the alterations made to the Criminal ProceduoeeCby Law 356/2006.

Prior to this alteration, the text had the follogricontent : the civil party and

the civil responsible party as regards the cidésif the case.

By Decision 482/2004, published in the Romanianici@df Journal
no.1200 dated December™ 2004, the Constitutional Court ascertained that
the stipulations of Art.362 *par., letter d), in its form prior to the modifia
made by Law 356/2006, were unconstitutional to eéRkeent in which they
allowed neither the civil party nor the civil restble party to exercise the
ordinary legal remedy of the appeal as regardsrtirenal side of the case.

e) The witness, the expert, the interpreter and the amsel for the
defence — as regards the expenses due to them

As it can be noticed, these persons, even thoughdhe not parties in the

criminal lawsuit, may bring an appeal on their dwehalf, but only against

those stipulations from the decision by which theghts linked to the

expenses requested, have been infringed.

As for the right of the counsel for the defencdadmge an appeal,
specification has to be made that in the hypothesgjslated by Art. 362,
letter d), one is entitled to exercise the legatedy on his own behalf and
only for the payment of the expenses incumbentito/Her, unlike the
hypothesis foreseen by Art. 326, last par., whencthunsel for the defence
lodges the appeal on behalf of the party that eGsests.

f) Any person whose legitimate interests have been puoeliced by a
measure or by a document of the Court

The text of Art. 362, letter f), allows any persoot involved in the case,
whose legitimate interests have been prejudicetedaest the cancellation
of the decision ruled by the Court.

As concerns the subject-matter of the appeal df superson, we
share the opinion th&tsuch an appeal does not envisage elements linked t
the merits of the case. Such a conclusion arises the person’s position

°.Neagu, op.cit., page 196.
101, Neagupp. cit, page 199.
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towards the cases settled in the criminal lawswitnely : this holder of the
appeal, given that it is not a party in the lawsdites not have any rights or
obligations that arise from the settlement of thses in the criminal lawsuit
and, as a consequence thereof, the prejudice causeai/her is not linked
to the merits of the case.

3. The Appeal Entrance Term, the Term Reinstatement ath the
Appeal Exceeding the Term

a) The term of the appeal and the moment from whiclt is effective

The setting up of a lapse of time within which feople entitled
thereto may lodge an appeal enables to avoid thatsins where a lawless
or ungrounded decision would be ruled enforcealodgss a legal remedy
is foreseen by the law or there is a state of uacgy or of doubt in the
option with the possibility of contesting such dsgans by appeal any time.

Unless otherwise foreseen by the laypursuant to Art. 363 of the
Criminal Procedure Cod#he term of appeal is 10 days, this term being
effective from the moment when the decision has beeruled or let
know, as such case may be.

The Criminal Procedure Code foresees one situatiomhich the
term of appeal is not 10 days. This term is stijmaday Art. 417, ¥ par.,
and it is 3 days from the ruling. It envisagesaffences to which the gross
offences proceeding and judging special procedasedeen applied.

For the prosecutor, the term is effective from the decision ruling,
when he/she has taken part in the debates.

Where the prosecutor has not taken part in thetdspthe term is
effective from when the file dispatch letter hasemerecorded at the
Prosecution Department. In this case, after thesaecis drawn up, the
Court shall immediately send the file to the pragec and this one shall
return it after the expiry of the term of appeal.

As for the party who was present at the debates at the ruling,
the term is effective from the ruling.

As regards the parties who missed both the debatasd the ruling,
as well as the detained defendant or the militaryervice, the military with a
reduced service, the called up recidivist, theesttidf an educational military
facility, or the defendant retained in a a re-etlanacenter or in a medical-
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educational institute, who have missed the rulihg,term is effective from
when the copy of the enacting terms has been let dwv.

The witness, the expert, the interpreter and the amsel for the
defencemay exert the way of attack immediately after thkng of the
conclusion by which a decision has been made comzerthe judicial
expenses, however not later than 10 days fromuiivegrof the verdict that
has settled the case. The appeal judgment is omlgenafter the case
settlement, save where the trial has been suspended

b) The term reinstatement and the appeal exceedirthe term

The appeal lodged after the expiry of the term gked by the law
is deemed as being lodged within the term if thericof appeal finds out
that the delay has been determined by a solid himgleause and if the
appeal petition has been submitted within maximubndays from the
commencement of the punishment execution or ofithkredress.

Until the settlement of the term reinstatementthe court of appeal
may suspend the execution of the contested decision

The content of Art. 364 of the Criminal Procedur@d€ shows that
the admission of the term reinstatement petiisks for the cumulative
existence of two conditions, namely :

1) The delay should be determined by a solid cause for
hindering the appeal entrance ;

2) The appeal petition should be made within maximum Q
days from the commencement of the punishment or dhe
civil redress.

Whereas in case of the term reinstatement thel@iaequests that
was present both at the judgment and at the verdlictg, in case of the
appeal exceeding the term, the party missed both ¢hjudgment and the
verdict ruling.

In this regard, the Art. 365 of the Criminal ProgezlCode, bearing
the marginal name of ‘appeal exceeding the tertipuktes that the party
who missed both all the judging terms and the weéndiling one may also
lay an appeal after the term, however not latem ttadays after the date, as
the case may be, of commencement of the punishexaaution or of the
enforcement of the decisions concerning civil redre

Any lodging of an appeal after the term does naipsad the
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execution. This supposes that when the appeal team expired, the
execution court proceeds to the enforcement ofdéesion and the only
one that may decide to suspend the execution otdhé&sted decision is
the court of appeal.

4. Lodging an appeal, waiving an appeal and withdnaing an
appeal

a) Lodging an appeal

The procedural document by which the competent codris
vested to settle the appeal case represents, intfabe written request of
the person displeased with the decision of the fircourt. The request
must be signed by the person who lays that appeal.

In case of the people unable to sign, the requnedt Ise certified by
a clerk belonging to the court whose decision tacked or by the counsel
for the defence. The request may also be certifiethe mayor or by the
secretary of the local council or by the clerk apped by the same,
belonging to the place where they reside.

Any appeal requests not signed or not certified begonfirmed in
the trial court either by the party or by the reygretative thereof.

The Art. 365, last par., entitles the prosecutaf the parties present
at the decision pronouncement to lodge an oral @ppghin the session
where the decision has been ruled. The Court tefigsisance thereof and
puts that down in a minutes.

The appeal petition is to be submitted to the courof law whose
decision is contested.

Seeing that the defendant investigated while bemgrisoned
before trial is unable to go to the trial court whalecision is contested, the
law has foreseen, at Art. 367 of the Criminal Pduce Code, that whoever
finding themselves in such a situation may lay dppeal petitition at the
administration of the retention location, too.

Any document submitted by registered letter to ddeninistration
of the retention location or to the post office iit the term stipulated by
the law shall be deemed to be, pursuant to Art.&87%he Criminal
Procedure Code, as submitted within the term.

The registering or the certification made by thensuistration of
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the retention location on the submitted documed, receipt of the post
office and the registering or the certification radxy the military facility on

the submitted document shall act as a proof ofdbeument submission
date. After being drawn up, these ones are to Ineetimtely forwarded to
the trial court whose decision is attacked.

b) Waiving an appeal

According to the provisions of Art. 368 of the Cimal Procedure
Code, after the decision is ruled and until the expiry ofthe appeal
lodging term, the parties may expressly waive thiapproach.

This waiver may be reverted to within the term setup for
laying an appeal, save the appeal regarding the diwide of the case.

The content of the aforesaid enactment shows tithtnnthe time
span comprised between the decision ruling andexpéry of the appeal
lodging term, the parties may waive the appeal taed get back thereon,
as the law does not condition the party insofathasnumbers of reverts is
concerned. The only limitation imposed by the lawisages the civil side
of the case when the law does not allow any revgtt the waiver.

The waiver or the revert to the waiver may be neitteer in person
by the party or through the agency of a proxy.

¢) Withdrawing an appeal

Any party may withdraw its lodged appeal until theforeclosure
of the debates at the court of appeal.

The withdrawal has to be made in person by the payt or
through the agency of a special proxy, and if theanty is detained, by
means of a statement attested or put down in a mites by the
administration of the detention location. The appeh withdrawal
statement can be made either at the courthouse wimslecision has
been attacked or at the court of appeal.

Unlike the waiver to the appeal, which may onlyrbade by the
parties,the withdrawal of the appeal may be made both by th parties
and by the prosecutor

With an aim to defend the under-aged defendang$itsj who by
their will might prejudice their interests, the ldvas forbidden them to
withdraw any appeals. In this respect, Art.369, #ar., stipulates that an
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under-aged defendant may not withdraw his/her dppdged personally or
by his/her legal representative. This decisionmperative in character and
it may not be deputized by the mere presence irridlecourt of the legal
representative, alongside with the under-aged pettsat makes the appeal
withdrawal statemerit.

The appeal lodged by the prosecutor and withdraway be taken
by the party in whose favour it will have been ledg

As far as the appeal laid by the prosecutor is eored, it may be
withdrawn by the hierarchically superior prosecutor

5. The effects of the appeal

The appeal lodged within the term stipulated byl#ve, furthered
by one of the persons foreseen at Art. 362 of thmi@al Procedure Code,
subject to the limits provided by the status tietyt have within the trial,
entails the following effects :

- the suspensory effect ;

- the devolutive effect ;

- the non-worsening of the situation in one’s owpeal ;
- the extensive effect.

a) The suspensory effect

Art. 370 of the Criminal Procedure Code stipulatesthat the
appeal lodged within the term is suspendingthe exetion of the decision
contested, both from the criminal and the civil pants of view, save
otherwise decided by the law.

Given, on the one hand, that the enforcement @c#sibn supposes
that that decision is final and seeing, on the rottand, the assumption of
innocence granted to the defendant all along timeircal lawsuit, an appeal
lodged in the case is natural to suspend the esrfaent.

Depending on the status that the parties haveeiatiisuit and on
the limits bestowed by the law, the appeal of teéeddant, of the civil
party and of the civically responsible party susisethe execution both of
the criminal side and of the civil one, whereas itljared party’s appeal

11 The Tribunalof Bucharest, th&"Zriminal Dept., Decision n0.208/1990 from the Griah
Judicial Practice Compendium for 198pudGh. Matet op. cit, page 251.
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only suspends the execution from the criminal gtaimt of the case.
Consequently, if the prosecutor, the defendant,ctiig party and of the
civil responsible party have laid an appeal botmfrthe criminal and the
civil viewpoints, the execution of the decision its entirety will be
suspended.

The suspensory effect of the appeal does not opegain the
following situations:

- in case of acquittal or of cessation of the amah trial. In this
situation, as per Art. 350 of the Criminal ProcexdGode, the trial court has
the obligation to decide the immediate release g tlefendant in
preventive custody.

- if the trial court rules an imprisonment punighmat least equal to
the duration of the preventive retention and custddchas the obligation to
rule the immediate release of the defendant.

- where the Court rules the conviction of the ddfnmt to the
punishment of imprisonment under suspension onigasaspension under
supervision or under enforcement at one’s workplace

- in cases of deferral of the punishment execufioreseen by Art.
453, letters a) and b), of the Criminal Proceduel€C In this case, the
decisions by which the deferral of the punishmergcation is ruled are
enforceable from the date when the first courtsiglen is pronounced.

- in the situation envisaged by Art. 471 of then@nal Procedure
Code. In the event that the educational measureeimand has been
taken towards the under-aged person, this meabkaliebe put into practice
at once, during the session where the decisiorrwed.

b) The devolutive effect

The term ‘devolutive’ derives from the Latin verbwvblvo-volvi-
volutum-vere, which means to transmit or to passanething. Transposed
in the field of law, the devolutive effect of thppeal supposes the passing
of the case from one court to another, in ordeottinue the judgment.

However, the devolution only happens within certaimits. In this
regard,Art. 371 of the Criminal Procedure Code stipulatesthat the
Court only judges the appeal as regards the persotinat has lodged it
and the person envisaged by the appeal lodging anshly from the
viewpoint of the status that the appellant has inte trial.
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Within the aforementioned limits, the Court is obliged, besides
the grounds pleaded and the requests entered by thappellant, to
examine the case under all its de facto and de iusspects.

The content of Art. 371 of the Criminal Procedui@€ shows that
the appeal lodged by the defendant only devolves#ise as regards ttie
facto and thede iureaspects that concern him/her and which can aitimeat
way of settlement of the civil or criminal sideafrthe case in its entirety.

The appeal of the civil party and of the civil respnsible party
can devolve the case either in part or in wholedepending on the
elements that are pleaded and that regard thagatdgp part. For instance,
the civil party can appeal the decision in its ety when it considers, for
example, that how the criminal side was settlelbcedd itself in the way of
settlement of the civil side, seeing that in casefi@nces, such as the faulty
physical injuries produced in a road accident, daenages are calculated
pro rata the fault assigned to the vehicle driver. In saotiger situations,
the civil party’s appeal can only envisage the wagettlement of the civil
side, more precisely the amount of the compensatpanted by the Court,
the civil party not being interested in the punigimiinferred to the
defendant.

The injured party’s appeal only devolves the casesaregards
the solution ruled from the criminal point of view.

The prosecutor's appeal devolves the case in terms of the
solution pronounced for the criminal side, and forthe civil side only
when the civil action has been exerciseex officio or when the appeal
lodged by the prosecutor on the way of settlementf dhe civil side is
joined to the one laid by the civil party.

The prosecutor’s appeal regarding the civil aspeanhallowable in
the absence of the appeal lodged by the civil pagtye the cases where the
criminal action is exercisesk officia

The appeal laid by the witness, the expert, therpmeter, the
counsel for the defence only devolves the casemmection to the solution
pronounced by the same regarding the judicial esgedue and the appeal
of the person whose legitimate interests have beemed by a measure or
a deed of the Court only devolves the case in terfrthe solution given
towards him/her and only as regards the harm catoseid/her.

One last note concerning the devolutive charaotethe appeal :
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Pursuant to Art. 371,"2par., of the Criminal Procedure Code, within the
abovementioned limits the Court has the obligatorexamine the case
under all itsde factoandde iure aspects, besides the grounds pleaded and
the requests entered by the appellant. This chapposes the Court’s
obligation to ascertaiex officioany harm sanctioned by absolute voidance
or any aspect linked to the correct settlementhef ¢case insofar as the
appellant is concerned. For instance, in the appéathe defendant
dissatisfied with the amount of the punishmentrrei@ to him/her, the court
of appeal cannot only limit itself to this elememwiten, for instance, it has
found out, as a result of the checks made, thatle¢lgal defence is
mandatory and that the defendant has not beendaa\this right whose
infringement is sanctioned by absolute voidance.

c) The extensive effect of the appeal

According to the provisions of Art. 373 of the Crimnal
Procedure Code, the court of appeal examines the s®m by extension
and regarding the parties that have not lodged an@peal or whom this
one does not cover ; the Court may also decide ihdir respect, as well,
without however causing a more difficult situationto these parties.

This effect represents a procedural remedy meaalitonate any
unfair situations that would be generated by themioal verdict remaining
final as a result of the failure to exercise thpesd, towards the parties that
have not lodged an appeal, and by the modificaifdhe ruling towards the
people belonging to the same procedural group essat of the appeal
exercise”?

We share the opinion expressed in jurisprud€naecording to
which the extensive effect of the appeal can omgrate if the following
conditions are met :

- if there is a valid appeal laid by the party theslongs to a
procedural group ;

- if there are parties sharing mutual interests ;

- if there is procedural unity, meaning if the pestare judged at
the same time and in the same file ;

- if there is a functional utility, that is to s#lye appeal lodged and

2 A. St. Tulbure,op. cit, page 377
3 bidem
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the grounds pleaded, in case of admission, shauloebefited from by the
other parties from the procedural group, too.

When the appeal is lodged by the prosecutor toflieyee of the
parties, it can be extended to the unmentionedegatiat belog to the same
group by means of trial solidarity.

d) The non-worsening of the situation in one’s owappeal

Technically speaking, a legal remedy benefits tothene that has
promoted it, save the exceptions shown above.

In order to avoid the situations where the parfiesring a judicial
control that would reveal that the solution rulgdthe trial court favours
them, would have reserves in furthering an appballaw consecrated, in
Art. 372 of the Procedure Code, an extremely ingodrprinciple, namely
the non-worsening of the situation in one’s owralegmedy.

The non reformatio in peius rule basically supposes that a legal
remedy can never turn against the one that hasisgdrit. For instance, in
the defendant’s appeal by which it requests theirdsmment of the
punishment, the Court cannot increase the punishnmen even if it is
lawless, because this principle would be violated.

The Decision no.5217 dated Septembel®, 15005 of the High
Court of Cassation and Justice gave a ruling agogrtb which in the
absence of an appeal lodged in the detriment ofdiéfendant by the
prosecutor or by the other parties that may layappeal for the criminal
side, during the judgment of the appeal lodged dylythe defendant, the
Court cannot rule his/her preventive custody, forwiould break the
provisions of Art. 372, % par., of the Criminal Procedure Code, thus
causing him/her an even more difficult situationtliee appeal. The same
solution is also called for when the case is judgethe second appeal, in
accordance with the stipulations of Art. 886the same code.

What is more, the court of appeal may not worsepagy’s
situation within the appeal lodged by the prosecutdats favour.

The things are however different when the partyas the only
holder of the appeal. For instance, on the occasfigettling the appeal laid

14 11hi

Ibidem
15 loana Cristina MorarPreventive Custody & Temporary Custody, A Compemdifi
Judicial Practice C.H.Beck Publishing Pouse, Bucharest, page 139.
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by the defendant for reducing the punishment andhleyprosecutor for
increasing the punishment, the Court will be abte ihcrease the
punishment, because the principle described abolyeaperates when the
party is the only one that has lodged an apgdain in case of the civil
party’s appeal, the claims set up by the trial tanrfavour of the same
cannot be diminished, but when the defendant hdsaa appeal in this
regard, too, a diminishment of the claims is pdssib

Departing from the fact that, in countless situagiowhen only the
defendant has lodged an appeal, the courts coulpossibly eliminate
certain inequalities existing in the decision ot tkrial court, for not
breaking the principle of non-worsening the sitoiatin a party’s own legal
remedy : this rule was therefore legitimatélgonsidered to be a waiver of
the principles of lawfulness and truth finding.

We deem the conciliation of the three principle$yquossible by
the introduction of certain provisions in the Crrai Procedure Code,
which stipulate that the Court may not worsen theys situation in its
own way of attack for ungroundness reasons. Thigtdtion of the non
reformatio in peiusprinciple would allow the judicial control courts
eliminate serious lawlessnesses, such as : theicapph of lawless
punishments, that is to say within limits otherrthiae ones foreseen by the
law ; the trial court’s not retaining the recidiviscondition ; the application
of suspension or of the suspension under supemnvisithout meeting the
conditions stipulated by the law etc.

6. The Appeal Judgment

The norms relative to judging in the first instanaee greatly
applicable in case of judging the appeal, as wWiégle peculiarities of the
settlement of a case in the appeal are regulatedrby375-378 of the
Criminal Procedure Code.

Thus, the following measures are taken for preparing the
judgment session

- setting up the judgment term :In this respect, the Art. 375 of
the Criminal Procedure Code stipulates that thsigeat of the trial court,
upon receiving the file, sets up a term for judding appeal.

181, Neagupp. cit, page 214.
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The trial court’s president’s establishing the jodgnt term does
not represent, in fact, a peculiarity of settlihg appeal, but an omission of
the legislatio®’. As a matter of fact, the setting up of the juggeel and
the establishment of the judgment term are alsoeniachn aleatory way,
just like the first court.

- the parties’ summoning : The rules regarding the parties’
summoning are the same as those applicable for sammthe parties in
the first court and the judgment of the appeal caly take place in the
defendant’s presence, when the same is detained.

Not once in practice did the Courts wonder what faaties’
summoning meant, given that from amongst the peeple had the status
of parties in the trial that took place before tingt court, only part of them
lodged an appeal, even though they requested thé&noation of the
judgment, whereas some others were either noestid in or pleased with
the decision of the first court.

This problem, apparently unsignificant, gives hirth fact, to
numerous consequences. Suffice is to think at tpmereses made for
summoning the parties or due to the time wastedhieylatter ones in
participating at a trial that does not affect thermany way, but which can
cause them certain damages. In a lawsuit whereléfendant’s appeal is
settled and by which the reduction of the punishimisnrequested, the
summoning of the civil parties, followed by thelmosving up before the
Court, supposes lots of expenses, inferred firstlbfto the State and
secondly to the civil parties that have to bearrtlwevn transportation
expenses. Should the defendant’'s appeal be allaesk expenses remain
at charge of whoever has borne them, seeing thdhi# situation the
defendant cannot be forced to pay the same.

We share the opinion according to wHfth is about summoning
the parties upon whom the appeal is likely to haveeffect. For example,
in the appeal of a defendant that was not compétiggthy compensations,

" The Law 356/2006 altered Art. 313 of the CrimiRabcedure Code, which, in its form
prior to the modification, stipulated that the isgttup of the judge panel and the
establishment of the judgment term are made bZthet's president. Due to an omission
of the law, Art. 375 has remained unchanged, evaungh at present the Courts set up both
the panel and the judgment term only aleatorily.

18 Gh. Matet, op. cit, page 255.
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neither the civil parties that had not attacked deeision nor the civil
responsible party will be summoned.

Subject to the procedural position had within tppeal, the appeal
lodging party is named appellant and the party dimeby the appeal is
referred to as appellee.

- providing the defence

In the cases where the appointment okarofficiocounsel for the
defence is mandatory, the judge of that case talessures for appointing
the same, alongside with the establishment of tidgment term. In
addition, the necessary measures are taken fompdniges to have the
opportunity to study the file, so that at the judgterm the case should
not be deferred on that ground.

- the prosecutor’s presence

In pursuance of theprovisions of Art. 376 of the Criminal
Procedure Code, the prosecutor’'s participationhat appeal judgment is
mandatory in all situationsinlike the first instance judgment, where the
prosecutor’'s presence is only mandatory in the sittions foreseen by
Art. 315 of the Criminal Procedure Code.

- the order in which the floor is granted

At the judgment term set up, after opening theisasshe Court
checks up whether the appeal is under judgments Boipposes the
examination of the following aspects :

- whether the parties have been legally summoned ;

- whether the detained defendant is present ;

- whether the defendant’'s legal assistance, when séime is
compulsory, is provided by the presence in thé ¢toart of the defendant’s
selected counsel for the defence or by the presenttee one appointeelx
officio.

Depending on the facts that it will ascertain, @wurt will proceed
either at the case deferral or at the judgmenticoation.

If the judgment continuation is proceeded at, themediately
following activity will consist in checking whethéine appeal has been laid
properly. This check supposes :

- to determine whether the decision attacked ly plarties is
subjected to the appeal ;

- to determine whether the appeal has been lotigyed person
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having got the status required by the law for lgyam appeal ;

- to determine whether the appeal has been lonlgdde time. The
judgment will only go on after the Court decides term reinstatement or
after it allows that the conditions for the terrmstatement are met.

If at the term set up the appeal is under judgmtrd, judging
panel's president grants the floor to the appelltr@n to the appellee and
finally to the prosecutor. If the prosecutor’'s aglpis amongst the appeals
laid, the first floor will be the prosecutor’s.

In the event that the prosecutor or the partieaglkhe necessity of
coming up with new items of evidence, he/she wWdbahave to indicate the
evidence and the means of proof with the help ofclwithey can be
obtained.

Both the prosecutor and the parties are entitlegpty to the new
issues appeared on the occasion of the debates.

The defendant will be the final one to have therflo

- the appeal judgment

The Court checks up the contested decision, accordj to the
works and to the paperwork within the case file, asvell as on the basis
of any new pieces of evidence brought in before tleurt of appeal.

We share the opinion according to whitim the appeal, unlike the
judgment in the first court, the judicial examimatimay not exist, for the
court of appeal usually verifies the contesteddeci®n the basis of the
works and of the paperwork within the case file ahdny new documents.
In this case, the judgment is reduced to debatéghanorder in which the
floor is granted is the aforesaid one.

If the prosecutor or the parties plead the needoofing up with
new items of evidence, the judgment can be accomgpdoy a judicial
examinatiorf These pieces of evidence can be requested byatties) but
they can be administerex officioas well as by the trial court. In order to
solve the appeal, the Court can reassess the wérasidence displayed
before the first court.

Upon judging the appeal, the Court is obliged to poceed at
hearing the defendant present in the court, as pehe stipulations of the

198t A. Tulbure,op. cit, page 379.
20 |bidem p. 380.

36



Sorina Siserman The Appeal

Special Part, Title I, Chapter Il, when he/she hasiot been heard out at
the trial court and when the trial court has not ruled a conviction
verdict against the defendant.

7. The solutions inthe appeal judgment
In accordance with the provisions of Art. 379 of tle Criminal

Procedure Code, the Court, judging the appeal, ruke one of the
following solutions :

1) it rejects the appeal, while specifying the desibn contested :
a) if the appeal is tardy or unallowable
The appeal is rejected as tardy when lodged dfterekpiry of

the term foreseen by Art. 363 of the Criminal Pchoe Code and the
Court ascertains that the party complies neitheh whe conditions

provided by Art. 364 in order for it to be termmnsiated, nor the ones
stipulated by Art. 365 of the Criminal Procedured€aelative to the

appeal exceeding the term. The appeal laid tadilgs not vest the
court of appeal, for it is deemed to be inexistént.

The appeal is rejected as unallowable when lodggdinst a
decision for which the law does not stipulate aegal remedy, by a
person not having the status of exercising sucbnéestation or when
it is used against a final decision that has bdwtked before in the
same legal remedy.

We consider being in none of the aforementionedasins
when, for instance, the party wrongly entitlesrgguest as being an
appeal and not a second appeal, the Court beingféihe compelled to
qualify the way of attack and to settle it.

b) if the appeal is ungrounded
The appeal is rejected as ungrounded when the ocbusppeal
ascertains that the decision of the first couggal and solid in all regards.

2) it allows the appeal and :

a) it annuls the decision of the first court, rulingnaw
verdict, and it proceeds according to Art. 3diseq.
concerning the judgment in the merits ;

2 lbidem page 381.
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b) it annuls the decision of the first court and desidhe
rejudgment by the Court whose decision has been
annulled, for the following reasons :

- the judgment of the case at that court of lanktoo
place in the absence of an ilegally summoned party
or which, legally summoned, was unable to notify
the Court about this impossibility ;

- there is any of the nullity cases stipulated in
Art.197, 29 par., except the non-competence case,
when rejudgment is decided by the competent court.

c) if the decision is annulled on account of havingcea
the existence of any of the cases foreseen by33i,

2" par., the giving back of the case to the prosedsto
ruled, for he/she takes measures for reinitiating t
criminal proceedings.

In case that the appeal is allowed, the decisitatled is annulled
in whole or in part, but within the limits stipudat by Art. 371 and 373 (the
devolutive and extensive character of the appeal).

The decision can only be annulled relatively totaier facts or
persons or from the criminal or civil standpoiritfhis does not hinder the
fair settlement of the case.

Where the first court has decided the defendamifsehension, the
court of appeal may maintain the arresting measwase of decision annulment.

3) Complementary issues

In conformity with the provisions of art. 381 of the Criminal
Procedure Code, when deliberations are made on treppeal, the Court
may, when such case may be, apply the stipulationslated to resuming
the debates and those linked to repairing the damag to the impounding
measures, to the judiciary expenses, to the any @hissues on which the
fair solving of the appeal depends. Additionally, e court of appeal
verifies whether the first court has fairly applied the provisions
regarding the reduction of the retention and of thearrest and it adds, if
necessary, the arresting time elapsed after the pnouncement of the
decision attacked by appeal.

The Court deliberates and decides on any other issuwon which
the complete settlement of the case depends.
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In case-law it has been decided that the courtisssam to deduct the
duration of the retention, apart from that of tleventive custody, does not
entail the admission of the appeal in this redaedause the court of appeal has
got, by virtue of Art. 381 of the Criminal ProceduCode, the obligation to
check whether an adequate deduction has been mede directly proceed,
without annulling the decision attacked, at theniglation of that omissioff.

In exchange, the omission of the trial court tosstdrt from the
resulting punishment the duration of the preventexecuted by the
defendant from the punishment applied by a prevamgsion, as an effect
of the recidivism condition foreseen by Art. 37itée a, of the Criminal
Code, and of the application of art. 83 of the Qmah Code to revoke the
suspension on parole, calls for the modificatiohef first court’s decision,
provided the appeal is allowed.

In such case, the court of appeal is not in theasin encompassed
by Art. 381 of the Criminal Procedure Code, becabsestipulations of this
article are incidental in the event of the defetdaetention and preventive
custody within the case submitted to judgentént.

8. The content of the decision

According to the stipulations of Art. 311 of theirBinal Procedure
Code, the decision by which the Court rules a etridi an appeal is called
Decision. Just like the order of a court, it hase¢hparts, namely the
introductory part, the exposure and the enactinggse

The court of appeal’s Decision should include, ins introductory
part, the specifications foreseen by Art. 355, anth the exposure, thede
facto and the de iure grounds that have led, as the case may be, to the
rejection or to the allowance of the appeal, as wehs the grounds that
have entailed the adoption of any of the solutionstipulated by Art. 379,
section 2. The enacting terms have to comprise tis®lution provided by
the court of appeal, the date when the decision wasilled and the
specification that its pronouncement was made in galic session.

The provisions of Art. 350 of the Procedure Code atequately
applied, which supposes the Court’s obligationuie,rby its decision, the

22 Bucharest Court of Appeal, The 1st Criminal Deaparit, Decision no. 30/1998, in V.
PapadopolA Compendium of Criminal Judiciary Practice for B9%ansa Publishing
House, Bucharest, 1994, page &3,dl. C. Morar,op. cit, page 147.

23|, C. Morar,op. cit, page 147.
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taking, the maintenance or the revocation of the@suee to preventively
arrest the defendant and the taking or the rewvatati the measure to
compel him/her not to leave the town or the coyntrigile motivating the
solution ruled. In addition, the Court will ruleethmmediate release of the
preventively arrested defendant when, as a reéthiecappeal allowance, it
has ruled the defendant’s acquittal or the cessatidhe criminal lawsuit or
when it has ruled a punishment equal to the duraifadhe retention and of
the preventive arrest. The defendant will alsodleased at once when the
Court has ruled the punishment of a fine — whichAnseducational measure
— or the suspension on parole of the punishmertutiom, the suspension
under supervision or the punishment execution atsomorkplace.

When the rejudgment has been ruled, the decisigntdhandicate
what is the last procedural document remained ydhom which the
criminal suit is to be resumed.

9. The rejudgment procedure and the rejudgment limis

The judgment in the merits of the case by the coleppeal or the
rejudgment of the case after the annulment of thetested attacked is
carried out according to the stipulations of thee@al Part, Title I,
Chapters | and Il, which are applied appropriately.

The rejudgment court has to comply with the deaigib the court
of appeal, to the extent in which the de factoatitn remains the one
envisaged at the appeal settlement.

Where the decision was annulled within the prosetutappeal
lodged in favour of the defendant or within theunsd party’s appeal, the
Court that rejudges can rule an even more severstpuent than the one
specified in Art. 372, the"2par., and Art. 373.

Where the decision is annulled only as regardsaiceracts or
persons or only from the criminal or civil viewpgithe rejudgment court
will rule within the limits in which that decisionill have been rescinded.
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