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Abstract

The “suspicious period” known by the doctrine i% theriod of time
between 120 days and 3 years before the procedhitition because it is
assumed that the debtor, aware of the coming disasiill try to diminish
the negative effects of his bankruptcy by oustiagdulently or by means of
active ruinous measures or to decrease his liaeditin the creditors’
detriment, making counter-performances, creatingargotees for non-
priority receivable etc.
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I. Preliminary considerations

The “suspicious period” known by the doctrine ie fheriod of time
between 120 days and 3 years before the procemhitiation because it is
assumed that the debtor, aware of the coming disasiil try: diminishing
the negative effects of his bankruptcy by oustiagidulently or by means of
active ruinous measures, decreasing his passiwonme of the creditors’
detriment, making counter-performances, creatin@rautees for non-
priority receivable eté.

In this case, Law 85/2006 regarding insolvency eealings states
that the receiver or the liquidator has the pobsilof initiating actions for
the cancellation of fraudulent documents closedii®y debtor during this
time, such actions being exempted from stamp dadgording to Article 77
of Law 85/2006.
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Article 20 paragraph 1 letter h) of Law 85/2006 ewtities the fact
that the receiver is within his rights to initisdetions in order to annul the
fraudulent documents closed by the debtor in teditors’ detriment as well
as the nullification of patrimonial transfers, obnemercial operations
undertaken by the debtor, plus of the creationuafrgntees allotted by him,
susceptible of prejudicing the creditors’ rights.

The passage presented above doesn’'t mention thetHat these
documents must be prior to the procedural initigtias it was mentioned by
Article 79-80, independently interpreting the teatd applying it in other
situations than those presented in Article 79-80cbeharacterized as a threat

In compliance with Article 79, these measures anplemented in
cases of reorganization or liquidation, following péan, as well as of
bankruptcy, guided by the general and simplifiegrif@f the procedure. The
actions necessary of enforcing the provisions ©f section are brought by
the receiver or liquidator and decided on by thekbaptcy judgé The
initiation of these actions is optional, the rigittion having to be exercised
within a year from the deadline established for tiyeort’s elaboratiof, but
no later than 18 months before the day the procesiuare initiated, in
accordance with Article 81 paragraph 1 of Law 8%80When the receiver
or the liquidator doesn’t use the prerogative gibgnthe law, the creditors
committee can use théna single creditor cannot initiate this kind ofiaw”.

1. Turcu, S. Szabdlhe collective procedure in limited association),(Raradoxes and
traps in the insolvency proceedings ,The Journal of Commercial Law”, nr. 3/2007, p.
18-19.

2|, Turcu,Law of the insolvency proceedings, Article Commeiblishing CH Back,
Bucharest, 2007, p. 309.

3 According to Article 20 letter b) of Law 85/200&@o0f the receiver’s prerogatives is
to check out the debtor’s activity and to write etailled report about the causes and
circumstances that lead him to the state of barn&yymentioning the people who might
be at fault for this situation and the premiseswdrich they will be held to answer
judicially (...), as well as the real possibilitan effective reorganization of the debtor’'s
business or of the reasons why this process carchlried out and to send this report to
the bankruptcy judge within the term decided by it should not surpass 60 days
from the day the receiver was appointed.

* With respect to Article 17 paragraph 1 letter flLaw 85/2006, one of the creditors
committee prerogatives is to initiate actions inasing the asset transfers done by the
debtor in the creditors’ detriment, when such axdidvas not been initiated by the
receiver or the liquidator; this provision is revied by Article 81 paragraph 2 of Law
85/2006.

® D. Dumbtiveanu, R. N. Catadn Comparative law considerations over some of the
legal documents closed in the suspicious periodhieydebtor during the insolvency
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Il. Fraudulent acts closed by the debtor that areikely to be cancelled

Article 79 of Law 85/2006 stipulates that the reeei/ liquidator can
insert actions to the bankruptcy judge in orderntdlify the fraudulent
documents drawn by the debtor in the creditorg’ichent during those three
years before the procedural initiation.

Fraudulent documents are those acts performedilwithil, with the
intent of harming someone else’s rigifthere is a double end of such acts:

- the harm brought upon the creditors’ rights oreghesion of the law;
- the debtor’s acquiring of profit for himself or feomeone else.
The fraud is committed in two ways:

- regularly, with the help of a third-party;
- by the debtor himself, acting aldne
According to Article 80 paragraph 1 of Law 85/20@te receiver or

the liquidator can bring actions to the judge,rtaén being the cancellation of
the patrimonial right establishment or transfer thord-parties and the
restitution of goods that were handed over, as wagllthe value of other
services accomplished by the debtor through assefiacts of which we shall
soon discuss.

Gratuitous asset transfers

The provisions of Article 80 paragraph 1 of LawZBHI6 refers to all
gratuitous asset transfers of both mobile and inilaaiaturé executed by
the debtor during the 3 years before the procednitation, thus creating an
exceptionhumanitarian sponsorship

These legal provisions are to be applied to: aflations (including
disguised gifts and disguised donations), debt ttamie, the abandonment
of a right without counter-performance, legal taet®ns, setting up dowries
and real and personal bonds agreed by the debtor

The gratuitous character of the act is no subjéadedate when it
comes to authentic donations which are legally edjyren on the day of
approval or when it comes to an approved gift. @& dther hand, nullity

proceedingsin ,Pandectele Roméane”, nr. 4/2006.
L. Turcu,op. cit, p. 310.

2 |bid., p. 311.

3 Ibid., p. 316.

*1. Turcu,op. cit, p. 316-317.
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equally takes effect on: indirect donations, paritdonations, unbalanced
donations, being disadvantageous for the débtor

It is questionable whether even the patronage erctmmadate is
part of the category drafted by Article 80 paraprafetter a), as well as any
other documents which apparently are only gratsitau reality it's about a
kind of interested legal instrumént

Commercial procedures where the debtor clearly surgsses the
received service

The content of Article 80 paragraph 1 letter betaknto account the
commercial procedures that took place 3 years betbe procedural
initiation. These procedures are not only objectas of trade, but also
procedures concerning the immobile goods foundimahgoodwil?.

Subjectively, it is about the unbalanced servites tuncover the ill-
will of the contractors. The bench trial will hateedetermine the scale of the
unbalance, linking it to the date when the contveas closet!

In order to achieve the operation’s cancellatiardar the provisions
of Article 80 paragraph 1 letter b), it is necegghat someconditionsmust
be carried out:

- the existence and the extent of obligations muskrm@vn by the
contractors (fr. -commutatif. In this case, the doctrine assessed that
contracts with an aleatory character, which ardfitdilt to rate’®,
should not be cut off from the effects of Articl®-80 of Law
85/20086, this rating being decided by the bankmyuptdge.

- the obvious imbalance must be in the debtor’s whetni;

- the counter-performance of the other party mustriyidoe unbalanced
to the obligations entered by the debtor in theatpe?.

Theses acts shall be considered fraudulent towaedcteditors —
being related to the rebuttable presumption of drduris tantun) — and
injurious until proven otherwise and if the courpeoof isn’t administered

! D. Dumbtveanu, R. N. Catain

2 A. Avram, The insolvency proceedingSeneral sectionHamangiu, Bucharest, 2008,
p. 185.

*D. Dumbtiveanu, R. N. Catdin

* Ibid., p. 10.

® Ibid., p. 11.

®1. Turcu,op. cit, p. 317.
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by the parties, these acts shall be anntilled

The documents closed during the suspicious periodhaving the
parties’ intention involved in this in concealing @ods from the creditors’
pursuit or of harming someone else’s rights

This kind of documents, likely of being nullifiedye different in the
way that all the parties involvement in this (debtweditor) have acted with
the intentionof harming the creditors through hiding a good thgart of a
group of goods sought under lenders’ general ptesig¢he ware-about of a
fraudulent schembetween the debtor and his partners is imperfative

Instruments of ownership transfer toward a creditor made within
120 days before the procedural initiation, if the emount of money that
was about to be received by the creditor, in casef dhe debtor’s
insolvency, is smaller that the amount written in he transfer instrument

To be susceptible of cancellation, we have to bpossession of an
ownership transfer document closed during the simgps period (120 days
before the procedural initiation), the transferisjective being a total or
partial extinction of a debt between the debtor laisccreditor, a debt created
before those 120 days atitk effect of the ownership transfer has to be the
growth of the sum which the creditor would recetvia case of bankruptcy,
at the loss of the other creditdrs

The establishment or the completion of security irdrests

Often, the debtor, faced with the prospect of imeninbankruptcy,
will try to avoid the creditor’s civil action by gng him a security interest
with one of his goods. In this way the debtor vedlver the equal status
between creditors, as long as he does not havethsy interests through the
masked delay of his insolvency and by doing sangiyriority to one out of

L A. Avram,op. cit, p. 186.

2|, Turcu,op. cit, p. 322.

% 1. Turcu, op. cit, p. 322. In the French jurisprudence, this texinfibits use in cases of
payment releases when, in stead of the owed swendebtor offered merchandise or
materials or he offered another apartment, diffefeom the one mentioned in the
contract still not carried out, but he paid in f{ll..) and in the American jurisprudence,
the text also applies to the payments done by d¢ihéod through bills (promissory notes,
checks).
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many of his creditor's

Article 80 paragraph 1 letter e) of the law mengidrabove speaks of
the cancellation of the establishment or of the mletion of a security
interest, for a receivable that was unsecyredthose 120 days before the
procedural initiation — as a result, we can dedimeprecedence of the
creditor’s receivablethis precedence scores the lack of any of theodsb
legal interest for the establishment or complet@na security interest
attached to such a receivable.

The doctrine assessed thatcollateral established in the suspicious
period in order to guarantee both a previous defd a present or future debt
isn't annulled, except for the case when the celltguarantees a previous
debt, as the collaterals for future debts will betattacked by nullity

The legal provisions, regulated by Law 99/1999, applied to:
pledges, mortgage agreements and also to executimrggages, when the
receivable, initially unsecured, is later acquirangecurity intere&t

The prepayment of outstanding debts

According to Article 80 paragraph 1 letter the prepayment of
outstanding debts, done within 120 days beforeptioeedural initiation, is
susceptible of cancellation in case its deadline baen determined for a
date subsequent to the initiation

This legal texis also applied to the receivables that were nainfed
in the day when they were effectively been disg@drgot to mention the
payments performed in the suspicious period thrahgHegal mechanism of
debt assignment of perfect or imperfect delegatidy which the debtor
appoints one of his own debtors to pay one of énslérs. Payment release
by which the debtor is providing to his creditoraiso attacked by means of
nullity, a payment which the creditor agreed oreréag a service different

! D. Dumbgveanu, R. N. Catain

% In compliance with Article 3 point 13 of Law 85/2)theunsecured creditorare the
debtor’s creditors who do not constitute collatermiward the debtor’'s patrimony and
who do not have privileges accompanied by retenignts, whose receivables are up to
date on the time of the procedural initiation, adl\as new receivables related to current
activities in the probationary period.

®D. Dumbtveanu, R. N. Catain

*1. Turcu,op. cit, p. 326.

® . Turcu,op. cit, p. 327.
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from the service owed

Cash payments are the exceptions, payments doaniatransfer or
currency script bills (bill of exchange, promissompte, check — if the
endorser’s receivable toward the drawer has a eafistence) through any
payment methods accepted by commercial usanceseftiance in current
accounts, the use of credit calds

Both legal compensation and judicial compensatioan reot hit by
nullity, with the exceptional case in which the degompensation would
come out from a disguised fictional process inteagment releadeln the
same time, the nullity becomes effective for corigral compensations that
are based on the parties’ agreement, becomingyeasefused with a mutual
payment release

The transferring acts or the entering of obligatiors fulfilled by the
debtor in 2 years time before the procedural initision, with the intent of
hiding / delaying the state of bankruptcy or to fraud a natural or
artificial person to which he was bound at the timeof performing the
transferring of certain operations with financial derivatives, together
with the fulfillment of a netting (“bilateral netti ng agreement”) achieved
on the basis of a qualified financial contract

According to Article 3 paragraph 3qualified financial contractmeans
any contract seeking operations with financial\@gives achieved in regulated,
assimilated or well-understanding markets, as vothey are regulated.

When it comes taetting (“bilateral netting procedurel, this one
seeks only qualified financial contracts and oné¢hef moments of executing
these operations moreover represents the approfohe of the contractors
to the insolvency proceedings compliance with Article 3 paragraph 33,
these operations imply: the ceasing of qualifiegaricial contracts and / or
the acceleration of the parties / the fulfillmefhtobligations; the calculation
or estimation of the compensation value; the caiwvar into a single
currency of the compensation value; compensatibnatiquiring a net
amount; the entry of the net amount, as the casebmaas a right of the

! D. Dumbtveanu, R. N. Catain

2. Turcu,op. cit, p. 327.

3 D. Dumbtiveanu, R. N. Catdin

* |bid.

® L. Pop,The general theory of obligationsumina Lex, Bucharest, 1998, p. 492-493.
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party participating in the procedure, in other wooeVen as a receivable of
his contracto.

The bilateral netting agreemeffhetting agreemeitis any kind of
agreement or clause of a qualified financial carttzetween two parties,
which specifies a netting of certain payments, fthsging obligations or
bringing into effect of present or future rights lmaving a connection with
one or more qualified financial contracts (mastetting agreement); in
addition, any master netting agreement betweengarties indicating the
netting involving two or more master agreementsthvany subsequent
guarantee agreement (pledge, indemnity bond, pargpmarantee etc.) or in
connection with one or more master netting agre¢snen

[ll. Operations ended three years before the proceadtal initiation,
likely to be annulled, with the recovery of servics, if these are made in
the creditors’ detriment

According to Article 80 of Law 85/2006, it is abooperations that
were undertaken by people that are in legal relahigs with the debtor:

- with a limited partner or with an associate thet aaleast 20% of the
company’s capital or of the suffrage in the G.MGeneral Meeting
of Shareholders) when the debtor is the limitedtrgaship in
guestion, it is an agricultural company, a gengrattnership, a
limited liability company;

- with a member or manager, when the debtor is an@uiT interest
groug;

- with a shareholder who has at least 20% of theodsbshares or of
the G.M.S. ‘s suffrage, when the debtor is a cafon;

- with an manager, executive or a member of the dsbiState
supervisors, a cooperative company, a cooperadidimited liability
company or an agricultural company;

- with any other natural or artificial person thatsha dominant
position towards his debtor or of his activity;

- with ajoint holder concerning a common asset.

In all these situations it is assumed that thesentuh operations to

! http:/Amww.dreptonline.com/domenii/drept-comericiainpensarea-bilateral-net ting.html,
accessed in 01.02.2009.

2 For details regarding the economic interest grag® Monica lonaSiliagean, The
economic interest groups: cui prodest?,,Revista de drept comercial” nr. 8/2007, p. 78
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the creditors’ interests were possible due to thaswe attitude of the
interested person who, in same time, had bendfited the his social status
and of the information he had access to conceraipgtential trigger of the
procedure, in order to obtain an unjustly benefitHimself, in the creditors’
detriment.

The action for annulment initiated by the receiwethe liquidator in
the previous cases will aim at recovering servioggh the object of
protecting the creditors’ rights.

IV. The action for annulment

The insolvency law establishes a period of maxinduyears previous
to the commencement of the insolvency proceedingsuatil we reach that
point we can go back in time to create an actianaenulment with the
intention of supplementing the debtor’s patrimonghwhe alienated assets
or with their counter-valdfe

The doctrine frequently made a comparison betwé&enaction for
annulment and the Paulian actidheg aside actiojh Both actions have a
tendency of quelling the debtor’s fraud

There are a lot of distinct elements involving twe actions:

- the action for annulment generates positive effémtsall creditors,
whilst the Paulian action can help the creditotha creditors only
when they have brought the action with a partiéiylairhis explains
why the person who inserts the second action carcee a right that
is personal and particufar

- the action for annulment inclines not only on peirag the fraud, but
also on rebalancing the creditors’ chances; by mednthis action,
intangible documents can be cancelled, like paysrarpartitiony

- the action for annulment aims at documents closedng the
suspicious period, whereas the Paulian action alitke act of
attacking the documents closed before the aboveiomea period;

- the Paulian action implies the third-party’s fraleht scheme and it

leads to unenforceability of agreements towardscthditors at their

L. Turcu,op. cit, p. 329.

2 Gh. Pipereagp. cit, p. 33.

3 D. Dumbtiveanu, R. N. Catdin
“ L. Pop,op. cit, p. 421.

® . Turcu,op. cit, p. 311.
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own expense, whereas the action for annulment &as the
presumption of fraud sanctioned by the special gutace. The task

of proving the existence of fraud was exempted bty a
rebuttable presumption (Article 85 paragraphs 3vHjch acts only
against the debtérThis presumption can be removed by the debtor,
after all, it being a rebuttable presumpfion

The holders of the action for annulment

The action for annulment can be broughttbg receiver or by the
liquidator within one year in which a report has to be ddaftarticle 20
paragraph 1 letter b), but no later than 18 moréfore the procedural
initiation.

The creditors committeean bring the action to the bankruptcy judge
if the receiver / liquidator won'’t do it.

Assuming that the cancellation of fraudulent docotse of
established or transferred rights is likely to efféhe debtor, the doctrine
started questioning the procedural status of the debtoraifcant or
defendant) who uses this action

Because the receiver/liquidator has the qualitiegél representative
of the debtor, when they initiate the action, thebtdr gains the status of
claimant. Talking about alleged fraudulent docureestuch a conclusion
would be wrong because the debtor is consideredgtliy party and
considering the end of the action in question (#storation of the debtor’s
patrimony, diminished by means of fraudulent ouygtitone by him during
the suspicious period), this would be in contradictwith the debtor's
interests.

As a conclusion, the debtor is the defendant of #wstion, being
summoned by the special administrator, the sitnatiobeing summoned as
a witness recurring to the debtor and as the casebm, to his contractor
(Article 85 paragraph 6)

! D. Dumbsgveanu, R. N. Catain

2. Turcu,op. cit, p. 312.

3 According to Article 85 paragraph 4, the fraudspraption is maintained, even if, in
case of abuse of procedural laws, the debtor adfouthe moment of the procedural
initiation so that the terms of Article 79-80 would longer be valid.

* Gh. Pipereagp. cit, p. 33.
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The nullity exception

In compliance with Article 82 of the law mentionadove:a request
for canceling a patrimonial transfer performed e tdebtor, in the normal
course of his current business, is not possi@ren that in this section the
object of the actions for annulment is the debtquisstic acts prior to the
procedural initiation, then this should mean th&ythad in mind the current
normal activity before the initiatidn

The nullity’s effects on the third-party purchaser

Article 83 paragraph 1 of Law 85/2006 states tmatun annulled
patrimonial transfer the third-party purchaseill have to return the
transferred good or, if the good still exists, vedue determined on the day it
was transferred by the debtor back to his propei®p, it's about a
restoration in kind or by equivalent.

If the third-party purchaser accepted a transfergaod-will and
without the intention of thwarting, delaying or etieg the creditors of the
debtor and he returned to the debtor’s propertygtha or its price that was
transferred to him by the debtor, the first willvkaa same-value claim
against the propertyeffectively becoming a lender of the of both thébtor
and the debtor’s property, alongside others andlaisn must be accepted,
even if it's delayed toward the deadline linkedHe claim assertidhn

We would also add that the gratuitous third-panychaser of good
faith shall return the goods in their state anithéy are gone, he will have to
pay back the difference value from which he haghad himself.

L A. Avram, op. cit, p. 204-205. The insolvency law even refers toddletor's current
activity after the procedural initiation, accorditg Article 3 paragraph 14 and Article
49, both of the same law and it consists of thosts af merchants and financial
operations suggested to be executed by the debtimgdathe probationary period, in the
normal rate of his trade, like: the continuatiorttef work he contracted on, in relation to
the scope of activity, the execution of cashingrapens and related payments, granting
financing of working capital in current limitsSthe current activity foreseen for the
probationary perioddoesn’t suggest a usual activity because, after gtocedural
initiation, even when the insolvency influences debtor, his activity will no longer be
seen as a regular one, in regular conditions.

2 The amount of the receivable of the third-partychaser equals the good’s value
determined on the day of the transfer and so, i af having the receivable updated
is unfounded. See I. Turcap. cit, p. 340.

3. Turcu,op. cit, p. 339.
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The gratuitous third-party purchaser of ill-willighstatus must be
proven) will return, in all cases, the whole vaheehad received, as well as
the collected fruits or their equivalent value.

The nullity effects on subsequent documents

The receiver/liquidator or the creditors commitbe® bring an action
on reclaiming from the subsequent owner the goothewalue of the good
transferred by the debtor, on two conditions:

- the subsequent owner has not paid the good’s real, p
- the subsequent owner knew or he should have knlogv/fatt that the
first transfer is likely to be canceled.

A rebuttable presumption of circumstance cognitistussed earlier
is established when the subsequent owner is hushiéaadrelative or in-law
of the debtor reaching fourth grade included (Aeti@4 paragraph 2 of Law
85/2006).
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