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Abstract

Today, while the Family Code is still in force, thmatrimonial
relationships between spouses are governed byisheshls of Article 30-36
which settle only the matrimonial regime of comngwoods, a lawful,
unique, immutable and compulsory regime.
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Today, while the Family Code is still in force, thgatrimonial
relationships between spouses are governed byishesals of Article 30-36
which settle only the matrimonial regime of commgoods, a lawful,
unique, immutable and compulsory regime.

The ratification of the new Civil Code, Law no. 28709, gives us
reason to believe that in the near future the nettlesnent regarding the
spouses’ patrimonial rights and obligations, apusiited in the new Civil
Code, and which will come into effect soon and wdke over family
relationships, will finally find its proper placa iour legislation, becoming
appliablé.

In the context of ratification, the judicial reginoé spouses’ goods
will not be a lawful, compulsory one, but accordtodArticle 312, paragraph
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1 of the Civil Code, the spouses may decide fomdedves the matrimonial
regime they choose. Should they choose the divisiggoods regime, or that
of conventional community, according to Article 329 the Civil Code,
spouses will decide upon the regime in legal cotives, obeying the
advertasing rules stipulated by the law. No mattiat the matrimonial
regime is, spouses won't be able to derogate fremegal and common
disposals, by means of absolute nullity penaltgoeding to Article 322 for
the basic or common matrimonial regime stipulatedthe new Code in
Articles 313-338 that offer the essential rules pafsory for any regime.

That is to say, under the legislative conditionsretiirning to the
possibility of concluding matrimonial conventionghich were also settled in
our old Civil Code, 1865, the spouses’ patrimofifel will be organized not
only by the legislator, but also by the spousesp vidow better their
patrimonial interests.

The term matrimonial regime in judicial literatusewell-determined.
The matrimonial regime has been defined by manlyaxst What seems very
important is the classic style, all authors agre®ny namely that the
matrimonial regime appoints all the rules which guov the relationships
between spouses regarding their goods, as wdiloge in relationship with a
third persoh This definition is suitable for any matrimonialgime.

We should remember that the matrimonial regimeotstine same as
the primary, imperative regime, ,that is a groupcompulsory rules, which
should be taken care of by spouses”, no matter wheit matrimonial
regime might bé The doctrine underlines the fact that the matriimo
regime is a much comprehensive notion than thegsginimperative regime.
Thus, ,the primary, imperative regime is part o tihhatrimonial regime, but
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still only part of it, nor does it give it an esfiahcharacteristic, that might
allow the division of various matrimonial regimesang themselves’

The primary regime is a general one, that consstuthe basic
structure of matrimonial regimes and expresseeftteets of marriage upon
the patrimonial relationships between spouses, eaded by the inner
lagesilation of each state.

As a set of general rules that govern all matrirmbnégimes, the
primary regime has also been called, by a coupkutfors, ,a constitution”
of matrimonial regim&s and by some others a ,fundamental, imperative
statute® and is the imperative, common law of matrimongajimes.

Being the common denominator of applicable reginoeg may talk
about the primary regime only if more than one matnial regime does exist.

In law systems having only one matrimonial reginmel aorms are
compulsory, the matrimonial regime is, at the sdime, basic, imperative
regime, but not being called a primary one, justaose there is no other.
Such an example is the law system in our countiyeres the regime of
lawful, community goods in the Family Code, the yoskttled one and
compulsory, is identified with the imperative, parg regime, an impossible
situation where there is more than one matrimaegime. Consequently, by
marriage effect, the spouses should automaticablgyothe rules of the
primary regime.

These rules defend either of the spouses, asstirengrotection of
financial interests, of common co-habitation, adl \ae the bearing of the
tasks of marriage, thus offering essential solgtit;mcommon life. It deals
mainly and as a whole with: spouses’ obligationefter each other material
support, division of the spouses’ power regardiogimon patrimony or the
personal one, house-hold expenses, protectioneofattily residence or the
place spouses live in, the regime of some legaluents, their
representation and against a thrid person, théamamy in practicing a job,
the right to compensation, etc.

The matrimonial regime in the new Romanian CivildEmbeys the
tendency of modern lesgislation to create a thidedsequilibrium:

— between spouseshrough matrimonial conventions, that led to the
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ratification of more flexible judicial norms whicallow a certain
freedom to the spouses in choosing the patrimeoagime between
them.

— within the family:for the protection of the major interests of the

family imperative norms were used, norms whichuséife limits
and interdictions (Article 321-322 regarding thanfily residence”
— a new notion in Romanian law, Article 316 regagdihe disposal
acts that seriously endanger family intersts.

— between family and society-third pers@®ttling some demands as
legal acts, includingmatrimonial conventions concluded by a
notarial deed and the obligation of their publicity

Thus, the new Civil Code, taking into consideratioa stioulations of
international conventions and to which Romanial$®e gart, as well as the
principles and Euroapen suggestions, the pres#tgment in the Civil Code
was replaced by a modern one related to the nofrasromunity law. So,
Article 312, paragraph 1 stipulates: ,The futurewsges may choose the
regime of the legal community, that of goods dmisi or that of the
conventional community.”

In this way, a lawful regime is set up — that obge community and
two types of conventional regimes — the regimeiweisobn of goods and that
of conventional community (the latter including iact conventional
derogations from the lawful regime of the community

But, before settling each of these regimes, Chagter Spouses’
patrimonial rights and obligationsin Section 1 —Common Disposals
stipulates, as we already mentioned, a group ofldmental, imperative,
basic ruleswhich can be apliied to all marriagemreless of the matrimonial
regime of the spouses, called primary, imperatgme.

The disposals of the primary regime have a bigtmacimportance,
being generally applied. They refer either to thenmal periods of co-
habitation, or to those of crisis of any kind. Tiret are concerned with the
protection of the family residence and the legais ambout it, marriage
expenses, mandate and business management rulesebetapouses,
exercising a job, general frame of matrimonial cartions, the ceasing and
dissolution of the matrimonial regime. The seconte,oconcerned with
family crises, settles the judicial mandate, thgaledocuments which
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seriously endanger family rights, right to compeiosa protection of the
third person.

As a conclusion, the primary regime is to be mewdonly if in the
legislation of a country there is more than onerimatnial regime, and the
law of that country imperatively settles a groupfuidamental rules which
may be applied to all marriages, regardless of gheuses’ matrimonial
regime, by their conventional will or lacking com¢ien, by the lawful
matrimonial regime.

These fundamental rules are the basic structuremafrimonial
regimes, stipulating, in fact, the direct patrimaneffects of marriage,
therefore becominga fundamental imperative statuteas it is called by
some authors gpasic matrimonial statute’or primary imperative regime”
or ,basic matrimonial regime?”

The primary regime cannot be considered as beintypa of
matrimonial regime organizing patrimonial relatibips between spouses or
between them and a third person, but it only setttee elementary rules
which govern these relationships, generally andmdsory, as an effect of a
marriage under the incidence of law in a stateghtted these rules.

The primary regime is also called primary impemtiegime as its
general norms should be obeyed by everybody afeant & marriage as such.

Spouses should comply with the general compulsanyna of the
primary regime, regardless of the chosen matrima@uavention, by means
of which they could settlethe way the patrimonialationships are
organized, both between themselves and with a gargon.

The primary regime differs from one country to thteer, depending
how the state chose to settle the effects of ngarielowever, the goal of the
primary regime is that of protecting marriage asthkelishing anequilibrium in
the patrimonial relationships between spousedyiradi rules both for normal
periods of marriage and those of crisis. For irgafwhen one of the spouses
cannot express his will regarding common goodspther spouse, according
to a rule of principle will be able to demand thestance’s approval to
represent him (judicial mandate) or, when one efgpouses brings disposal
acts which seriously endanger the family interesits, general rule may
establish the other spouse’s rights in this pddicsituation).

Related to this concise papehe primary matrimonial regimer
basic imperative statuter the spouses’ patrimonial constitutiaga group of
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essential and compulsory norms appliable to anyriage in a state,
regardless of the spouses’ concrete matrimonianeg

To make a long story short, we may say that in degislationthe
general common disposalshich settle patrimonial relationships between
spouses constitugbe primary patrimonial regimef this legislation, also
true for especially settled regimes, be thay lawfutonventional ones.

72



