THE CRIMINAL RECOURSE

Sorina SISERMAN"

Résumé

Le recours est une voie ordinaire d'attaque, pdlgiment dévolutive et
exceptionnellement extensive, qui a le but de epas erreurs qui peuvent
apparaitre dans les décisions prononcées par legligtions de fond ou
celles prononcées par les juridictions d'appel. Batte étude, nous allons
analyser graduellement les caractéristiques deecetbie d'attaque, les
décisions qui peuvent faire l'objet du recours et Icas de recours
réglementés par le Code de procédure pénale.

Mots-clés:recours voie ordinaire d'attaqueCode de procédure pénale

1. Introductory notions

Recourse is a common method of review, partiallyotigtive and
exceptionally extensitemeant to repair the mistakes slipped in the
decisions pronounced by the courts of first instaocin those pronounced
by the courts of appeal.

Recourse is a method of review of French origintidily, this
method of review was of the competency of the d¢ass#&ibunal (section of
the legislative body) given in 1804 the nameQGuurt de CassatianThe
code of 1808, as well as the subsequent laws hewelaped and established
the competency and the procedure of the Court e§&tert

In our country, The Court of Cassation was set upghe United
Principalities by the Law of January 24, 1861 amstarted to function from
March 15, 1862

The recourse is regulated in Title 1ll, Chapter, Bection Il of the
Special Part of the Criminal procedure code, Aet@85-385".
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2. Features of recourse
The recourse has the following features:

It is a common method of revieMainly, it may be promoted only
against a decision pronounced in appeal and, iescaxpressly
provided by the law, against decisions pronouncedhke courts of
first instance. The promotion deadline of the reseus, usually, a
fixed deadline, of 10 days, and prevents the exatubf the
decision.

Itis, in principle, a method of review in annulmeand exceptionally
a mixed method of review, of annulment and refaonaMainly, by
the promotion of the recourse the annulment of teeision
undergoing control is pursued, situation where diaécome is the
annulment of the decision. In case the recoura@gmed at a decision
not undergoing appeal, the recourse presents #seafmixed method
of review, of annulment and reformation, as thetanse also
pronounces itself about the essence of the cause.ti® same
gualification cannot be given to the recourse wilea instance
admits the recourse, cancelling the decision resiband disposes
the retrial by the recourse court, because in gfiigation a single
decision is given in the solving of the recoursdiioh is only a
decision of annulment, comprising the deadline rfetrial and a
second decision which does not concern the recdthrae had been
previously admitted) but the retrial of the esseoicthe cause which
is done according to the rules of the court ot finstance"

It is a method through which law issues are invoke@xclusively.
The recourse brings to discussion only law isstiesstate of fact is
not submitted to the control of the recourse coudso it may lead
to the annulment of the decision only for essemtia form nullities,
that is for material or substantial errérs.

It is a method of review which does not trigger ewntrial of the

essential caude The recourse court proceeds to a checking of the

decision subject to recourse on the basis of tlements and works
of the record, as well as of any new documentsgdéann for the
cause, having the obligation of judging the reasomsked by the
district attorney and the parties.

! Gh. Matet, Proceduri penali, vol. Il, Lumina Lex, Bucharest, 1998, p. 285.
2|. NeaguDrept procesual penalol II, Global Lex, Bucharest, 2007, p. 232.
% Ibidem

* G.Mateu, op. cit, p. 286.



Sorina Siserman The Criminal Recourse

5)

6)

7)

Exceptions from this rule are the situations whire recourse is
directed against a decision for which the methodeview of the
appeal is not provided, only that of the recoulsethis hypothesis,
the instance has the obligation of checking theseaunder all
aspects, not being able to limit itself to the sasé annulment
provided by Article 38%

It is an irreverent method of review, because itiradses superior
courts. The recourse is always solved by a court supeoidhé one
which pronounced the decision being subject toengiig.

Is an easily accessible methdthy person who is not pleased with a
decision for which the method of review of recoussprovided may
use it, knowing that nobody can make his situatimnse in his own
method of review.

3. Decisions subject to recourse

According to the dispositions of Article 385f the criminal

procedure code, the following may be attacked vattourse:

1) Sentences pronounced by courts of law in the casmsded by the

2)

3)
4)

5)

6)

7

law;

Sentences pronounced by military courts in the aafseffences
against military order and discipline, sanctiongdtliee law with the
punishment of up to 2 years in prison.

Sentences pronounced by Courts of Appeal and thigaii Court of
Appeal;

Sentences pronounced by the criminal section ofHigd Court of
Cassation and Justice.

Sentences concerning offences for which the triggeof the criminal
action is carried out upon the preliminary complah the injured
person;

Decisions pronounced, like instances of appealrtsoaf justice,

territorial military courts, courts of appeal artk tMilitary Court of

Appeal;

Sentences pronounced in the matter of the execwfonriminal

decisions, except the case when the law statesreiiffly, as well as
the ones concerning rehabilitation;

The conclusions may be attacked with recourse onle with the

sentence or decision reviewed, with the exceptibnthe cases when,
according to the law, they may be attacked sepgnaith recourse.
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The recourse declared against the sentence orialedsconsidered
also made against the conclusions, even if theyewgiven after the
pronunciation of the decision.

4. Persons who may resort to recourse

In Article 385 it is provided that the persons shown in Artick2 ®f
the Criminal procedure code may resort to recounamely:

1) The district attorney, concerning the criminal andl side, when the
civil action was exercised ex officio or when thistdct attorney’s
appeal declared in favour of the civil party adkete the appeal
declared by the latter.

2) The defendant, concerning the criminal and cidesi

3) The injured party, concerning the criminal side;

4) The civil party and the party responsible from ¢ihal point of view,
concerning the criminal and civil side;

5) The witness, the expert, the interpreter and tHendker, concerning
the legal expenses owed to them;

6) Any person whose legitimate interests have beemédrby a
measure or an action of the court.

The same way as the appeal, the recourse can laeedefor the other
persons, with the exception of the district attgri®y the legal representative
and defender, and for the defendant also by hisfhause.

The sentences concerning the persons providedticleAB62 have not
used the method of the appeal or when the appealithdrawn, if the law
provides this method of review, it cannot be atackvith recourse. Article
385, which institutes this rule, provides the follogiexception: the bearers
of the recourse may use this method against thside@ronounced in appeal,
even if they have not used the appeal, when bydéugsion pronounced in
appeal the solution from the sentence was modéietl only concerning this
modification.

5. Recourse deadline

According to the dispositions of Article 38%ar. 1 of the Criminal
Procedure Code, the recourse deadline is of 10, dayise law does not
provide differently.
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This is a general deadline, with applicability falt the situations
when no other deadline is provided. Upon readirgy dispositions of the
criminal procedure code, it can be noticed, thaa ilmrge number of cases,
for justified or easily inferable reasons, the #afor has also established
other deadlines, usually shorter, of 24 hours dags. Such deadlines have
been established for situations where the solvinthe recourse is urgent,
most of them being found as preventive measures.

The same way as in the case of the appeal, tharsscdeadline starts
at the pronunciation or the communication of theislen subject to the
review, the dispositions of Article 363-365, comirg the date when the
deadline period starts, the reassessing of thdideahd the declaration after
the deadline of the method of review are applieatingly.

6. The declaring, the waiver and the withdrawal othe recourse

The recourse is declared by a written request,esidry the person
making the statement or attested in accordance thighdispositions of
Article 366, when the person is unable to sign.

The recourse may also be declared orally, in thexithg where the
decision was pronounced. In this situation, thercehall acknowledge the
fact that the district attorney or the parties preésare declaring recourse and
shall record it in a protocol. The recourse requestanded in to the court
whose decision is being attacked.

The same way as in the case of the appeal, therpénsstate of
detention may hand in the request of appeal alsbhe@dministration of the
place of detention which, after registration, fordsathe request to the court
whose decision is being attacked.

The parties may waiver the recourse or may withdfavrecourse in
the conditions of Article 368 and 369 of the Crialifrocedure Code.

7. Effects of the recourse

The effects of the recourse are provided by Art86-385° and are
the following:

1) itis suspensive of execution;
2) itis devolutive;
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3) itis extensive;
4) it cannot lead to the aggravation of the partytsiaion in its own
method of review.

7. 1.The suspensive effect of the recourse

The recourse is suspensive of execution both camgethe criminal
side, and the civil side, except for the case wheraw provides differently.

7. 2.The devolutive effect and its limits

The court judges the recourse only concerning teesgm who
declared it and the person the recourse declaratifams to and only with
reference to the quality the person declaring & imathe process. Also, the
court examines the case only within the limits bé tcassation reasons
provided by Article 38%

The recourse declared against a decision whiclordicgy to the law,
may not be attacked with appeal, is not limitedthe cassation reasons
provided in Article 385 the instance is obliged, besides the reasonkéuvo
and the requests formulated by the person declagicaurse, to examine the
cause under all aspects.

7. 3.The extensive effect and its limits

The recourse court examines the cause by exteassonconcerning
the parties who have not declared recourse or witatoes not refer to,
being allowed to decide also concerning them, withioeing allowed to
create a more difficult situation for these parties

The district attorney, even after the expiry of teeourse deadline,
can ask for the extension of the recourse declayddm before the deadline
also towards other persons than the one it refaoedithout being able to
create a more difficult situation for them.

7. 4.The non-aggravation of the situation in one’s owoaurse

Solving the cause, the court cannot create a miffieutt situation
for the person who has declared recourse. Alstharrecourse declared by
the district attorney in favour of one part, theaarse court cannot aggravate
its situation.

10
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8. Cases where recourse can be made
The decisions are subject to recourse in the fatigwituations:

The dispositions concerning competency accordimgatter or the quality
of the person have not been respected (Articlepd851 point 1 );

As it is known, failure to observe the dispositioosncerning
competency according to matter or the quality o ferson, is
sanctioned, according to Article 197 par. 2 wittsabte nullity. In
this case, the control court shall annul the denisind shall dispose
the retrial of the cause by the competent court.

The court was not legally apprised ( Article 38%par.1 point 2):
The law refers to all modalities of notificationo® to primary

notification, which is made by indictment, and ke tadditional one,
which is made in the case of the extension of timaigal action for
other deeds or concerning other persons, as wed &% derivative
notification which operates in the case of the regkeor annulment
with referral, declining of competency, of the catgncy regulator
and in case of displacement.

The court was not composed in accordance with thew or the
provisions of Article 292 par. 2 were breached orltere was a case
of incompatibility ( Article 385° par. 1 point 3 );

This case of incompatibility incorporates the fallng aspects:

1. The legal composition of the panel,

2. The continuity of the panel, which must stay thensaall
during the trial of the case. When this is not pumes the
panel may change until the beginning of the debaifésr this
moment, any change coming about in the composdfathe
panel entails the resuming from the start of tHeatkes.

3. The existence of a case of incompatibility. Thealetgxt
refers to all the cases of incompatibility providey Article
46, 47, 48, 49 and 54.

Related to this reason of annulment, one spedicainust be

made: According to the dispositions of Article 3&@r. 3, this case
is part of those cases taken into consideratioroféigio and its
finding has as a consequence the annulment of ébisidn and its
sending to retrial. In the conditions where, theompatibility is

11
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sanctioned with relative nullity,the ex officio discussion of this
reason for annulment supposes, in fact, the apjgicaof the
treatment applied to absolute nullities and naihe relative ones as
the court must verify if there is a case of incotiipkty.

4) The court hearing was not public, except for the cses when the
law provides differently ( Article 385 par. 1 point4 );
Considered an important warranty meant to insueeatbjectivity

and impartiality of the trial, the publicity of tleourt hearing must be
insured in all situations, with the exception of ttase where the law
allows derogation from this principle (Article 262ar. 2 of the
Criminal Procedure Code). Failure to respect thepahitions
concerning the publicity of the court hearing ism&®ned with
absolute nullity.

5) The trial took place without the participation of the district
attorney or of the defendant, when it is mandatoryaccording to
the law ( Article 385 par.1 point 5 );

As shown, the participation of the district attorn® the court

hearings of the courts of law is mandatory in &l tsituations
provided by Article 315 of the criminal procedurde, and in appeal
and recourse the participation is mandatory ins#liations. The
absence of the district attorney is sanctioned thighabsolute nullity
and the consequence is the annulment of the deasid the sending
of the case for retrial.

The same sanction is operational when the trigk fglace in the
absence of the defendant when his/her presence aisdatory
according to the law. In this sense, Article 314 tbé& Criminal
Procedure Code provides that the trial can onlye tplace in the

Y In jurisprudence and case-low there is the majanitinion according to which failure
to observe the dispositions referring to incomphitiks is sanctioned with relative
nullity. See in this sense, |. Neagp. cit, p. 241 and Gh. Mateuwop. cit, p. 307. The
problem is not without consequences because ifomsider that we are in the presence
of a relative nullity, then it must be invoked wiitta certain deadline by the person who
was injured and the injury must be proved. Not keabin appeal by the interested party,
this injury becomes object of checking by the ra@sewcourt, forced to findx officioif
there was any case of incompatibility and to disp@metimes over the will of the
parties, the sending of the cause for retrial. Wkele that this reason for annulment
should be eliminated from the reasons for annulrdestusseex officia

12
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7

presence of the defendant, when he/she is in @ stadetention and
Article 484 provides that the trial of the causeagrning an offence
committed by a minor takes place in is/her presemnegh the
exception of the case when the minor evaded trial.

The criminal pursuit or the trial took place in the absence of the
defender, when his/her presence was mandatory (Adie 385 par.
1, point 6)

Failure to observe the dispositions referring tdedee, when
according to the law legal defence is mandatorysaisctioned with
absolute nullity.

According to the dispositions of Article 171 parofthe Criminal
procedure code, legal assistance is mandatory Wieedefendant or
indictee is a minor, is institutionalised in a @4eation centre or in a
medical educative institute, when he/she is rethimearrested, even
in a different cause, when the security measure nafdical
institutionalisation or the obligation of medicakatment has been
disposed, even in a different cause or when theial pursuit body
or the court appreciates that the defendant octedicould not defend
him(/her)self, as well as in other cases providgthle law.

During the trial, legal assistance is also mangatorthe causes
where the law provides for the offence committeel pmunishment of
life detention or the punishment of 5 or more yeansrison.

The trial was made without the drawing up of the esluation
report in the causes with minor offenders (Article 385 par. 1,
point 7)

In the causes with minor offenders, the criminatspi body or the
court of law has the obligation to dispose the dngwup of the
evaluation report by the Protection service of imist and social

reintegration of offenders from the minor's donegibccording to the

law®.

! The dispositions of Article 482 of the Penal PrazedCode, concerning the mandatory
character of the evaluation report by the Protact8ervice of Victims and Social
Reintegration of Offenders in the causes with mioiéenders, and those of Article 484
par. 2 of the Criminal Procedure Code, concerning mandatory citation of the
Protection Service of Victims and Social Reinteigratof Offenders in the trial of the
causes with minors have been introduced by the L%82806 and applied since March
31, 2007. Until that date, in the causes with mioffenders social investigations were

13
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The absence of the report in the causes with miisossinctioned
with absolute nullity.

8) The psychiatric evaluation of the defendant has ndbeen made in
the cases and conditions provided by Article 117 pal and 2
(Article 385° par. 1, point 8 );

The text of Article 117 par 1 and 2 to which refere is being

made provides the mandatory character of the cayrput of the
psychiatric evaluation in case of first degree reuras well as when
the legal body has doubts about the mental stateealefendant.

9) The decision does not contain the reasons the sodrt is based on
or the motivation of the solution contradicts the dspositions of the
decision or it is not understandable ( Article 38%par. 1, point 9 );

From the content of the legal text mentioned abbkesults that this

reason of annulment refers to two distinct situregtiovhich, together or
each on its own, may lead to the annulment of duogsgbn.

The first has in view the lack of motivation of teelution, in the
sense that it does not contain all the elementiaaifor law which
have been had in view upon the adoption of thetisolu

So, the simple affirmation of the court concerniing fact that the
guilt of the defendant results from the evidencehia file, without
this evidence being analysed so as it results Insvcobnclusion has
been reached, is equivalent to the lack of motivatf the decision.
The same way, the simple mention of the court wefierence to the
fact that the appeal of the civil party is insubst, without showing
why, is equivalent to the lack of motivation of tthecision.

Nevertheless in this solution, excessive formalisust not be
reached. The fact that, in the considerations efdécision the name
of the defendant is not inserted, when the trial maview a single
defendant or, when there are more defendants isahe situation,
the name of one of them was omitted from the camattbns of the
decision, we are not in the situation shown aboeabse from the
content of the decision the motives had in viewtfoe adoption of
the solution result clearly and the consideratians in agreement

carried out by the persons designated by the tytalathority of the local council where
the minor had its domicile, and in the trial of sas with minor offenders the citation of
the Protection Service of Victims and Social Regnéion of Offenders was optional.

14
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with the dispositions.

The obligation of motivation is imposed under tlcion of
relative nullity?

The second has in view the situations where thevatmn of the
solution contradicts the dispositions. For examiplehe consideration
of the decision the reasons had in view for theviotion of the
defendant are shown, and the dispositions contsatugion of acquittal.

10)The court has not pronounced itself on an action tained in
charge of the defendant in the notification documen or
concerning some of the evidence presented or on semequests
essential for the parties, of the nature to guarame the rights and
influence the solution (Article 385 par. 1, point 10);
This case of annulment contains several hypotheses:

The first one refers to the situation where thercamits to
pronounce itself on some deeds retained in thegehairthe defendant
by the act of accusation. This omission presuppatias the trial
concerning that deed did not take place.

The second situation refers to the omission of itigtance to
pronounce itself on evidence presented and whidif the nature to
influence the solution.

This obligation of the court results from the cantef Article 356,
letter ¢ of the Criminal Procedure Code, which jes that the
exposition must contain, among other things, thalyamms of the
evidence which served as grounds for the solvinp@fcriminal side,
as well as of the ones that were eliminated. Fangte, the court’s
omission to show the reason why it has not takém ¢onsideration
the testimony of a withess who pretended to beepitest the incident
taking place between the parties. Of course, tlasomrs may be
various: the impossibility to notice what happengigen the distance
between the witness and the place of the inciderthe circumstance
that the witness only perceived part of the disjatisveen the parties.
The analysis of the evidence eliminated must beematien the
parties based their defence on this evidence.

In order to be able to invoke the annulment re@sowided by Article
385 par. 1 point 10 of the Criminal Procedure Code, ¢bndition is

1. Neaguop. cit, p. 242. In the same sense, Gh. Matep. cit, p. 309.

15
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necessary for the evidence to have been requestetth@ court to have
not pronounced itself, in the sense of its admissiorejection, or for it
not to have been presented and for the court feve evaluated it.

The third hypothesis refers to the situation whetejng the trial,
the court omits to pronounce itself about certaquests, that the
party considers essential and that they invokbermtethod of review.
The court’s omission to pronounce itself on thespiests or to show
the reasons why it has done this hinders the cowrwart from
checking the considerations had in view by it,hé trequests were
formulated with the observing of the legal condisoand to what
extent they could have led the panel to a diffeceniclusion.

11) The court has admitted a method of review not proded by the
law or introduced tardily (Article 385° par. 1, point 11);
The text of the law refers to two situations, namel

— a method not provided by the law was admitted. &@mple,
the court of appeal has admitted the appeal detlayeone of
the parties, in the conditions where the decisibthe court of
first instance could not be attacked with appealy avith
recourse.

— a request of appeal formulated tardily or any otleguest for
which a formulation deadline is provided and it vexseeded
was admitted, and the decision by which these tqueere
admitted is subject to the method of review of tese.

12)When the court has pronounced a decision of convion for
another deed than the one for which the convicted ggson was
sent to trial, with the exception of the cases pragded by Article
334-337 (Article 388 par. 1, letter 12 );
Having in view the fact that the investment of timstance is

carried outin rem andin personamthis reason for recourse has in
view the situation where the court has pronouncedeeaision of
conviction for another deed than the one for whilbh convicted
person was sent to trial. The text of the law Imagiew another deed,
not another legal classification, than the one Itesy from the
notification document, because a different legaksification of the

! The Bucharest Court of Appeal, 2nd criminal sectihnp. 136/1999pud|. Neagu,
op. cit, p. 243.

16
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same deed is allowed. As a consequence, exceatierthe situations
where the changing of the legal classification veisposed, the
extension of the criminal action for other materations or other
deeds or when the criminal trial was extended hemopersons.

13)When the defendant was convicted for a deed whichs inot
provided by the criminal law ( Article 385°par. 1, point 13 );
As we can see, not only the wrongful convictiont hiso the

conviction for a deed which is not provided in dnal law, hence is
not an offence, constitutes a reason for annulment.

14)When erroneously individualised punishments were ggied as
compared to the provisions of Article 72 of the cminal code or in
other limits than the ones provided by the law ( Aticle 385 par.
1, point 14),

This case of annulment refers to the situationsrevki®e court has
applied punishments which, from the legal point vaéw, were
erroneously individualised.

For example, punishments under the general minimoim
maximum or under the special minimum and maximunthout
attenuating or aggravating circumstances beingnesddain the charge
of the defendant.

15)When the person convicted was tried before definitely, for the
same deed or if there is a cause of elimination dhe criminal
responsibility, the punishment was pardoned or thaleath of the
perpetrator has intervened ( Article 385 par. 1, pot 15);
From the content of this text of law it resultsttki@e decision by

which the conviction of the defendant was disposeall be annulled
in the following situations:

- the person was previously tried definitively foe ttame deed;

— there is a cause of elimination of the criminapssibility. As
it is known, amnesty, prescription, the absence tloé
preliminary complaint, the withdrawal of the comiptsand the
reconciliation of the parties eliminate criminaspensibility.

- the punishment was pardoned. According to the dipns of
Article 120 Criminal Code, pardon has as an effeettotal or
partial elimination of the execution of the punigmhor its
commutation into a lighter one. As a consequeriaiyring the

17
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trial, pardon has intervened, and this was notddmnthe court
whose decision was appealed to, the recourse isooiotiged to
do this if the conditions provided by the law auHilted.

— the death of the perpetrator has intervened: kdhuation the
recourse court shall annul the decision and shaflode the
ceasing of the criminal trial.

16) When erroneously the defendant was acquitted for #reason that

the deed committed by him/her is not provided by dminal law or
when, erroneously, the termination of the criminal trial was
disposed for the reason that there is authority otried thing or
there is a cause for the elimination of criminal reponsibility or
that the death of the defendant has intervened ohe punishment
was pardoned ( Article 388 par. 1, point 16 ).

If in the previous situation, presented at point ttie annulment
operates for the reason that the court omittechtbthe termination of
the criminal trial for the reason that there ishauwity of tried thing or
there is a cause for the elimination of criminapensibility or that
the death of the defendant has intervened or thesipuonent was
pardoned, in this case the annulment operatesspig@n the grounds
that the court whose decision is subject to contra$ retained,
erroneously, the existence of these circumstaroeshort, if in the
previous case, their finding was omitted, in theeca attention, they
were retained erroneously.

17)When the deed committed was given the wrong legalssification

( Article 385° par. 1, point 17).
The notion of legal classification includes all tegal texts reference

is made to when they proceed to the arranging efdéed in a legal
form, that is not only to the legal texts definithg offence but also to
the ones adjacent referring to the state of seoffiedce, concurrence
of offences, circumstances, attempt, ‘etc.

We believe that, related to this reason of annutpeespecification
is necessary, considered by us to be extremely riapo The mere
omission to insert in the legal classification arig¢he adjacent texts,
such as the ones referring to the state of sectiado, concurrence

! See G. MarcovDespre ncadrarea juridi in dreptul penalin RRD, no. 2/1967, p.

109-8.
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of offences, circumstancéshe more favourable criminal law, does
not constitute reason for annulment as long ascthet has applied
these legal texts. Moreover, there are situationenyin our opinion,
not even the mistakes defining the offence do ttch the annulment of
the decision. For example, if in the dispositiohshe decision, there
is the mention that the court disposes the cormriatif the defendant
for the infraction of breach of trust, provided Asticle 113 Criminal
Code, the annulment of the decision for the redisanthe correct text
is 213 Criminal Code, denotes excessive formalisapecially that
the text of Article 113 refers to a security measur

18)When a severe fact error was committed, having as@nsequence
the pronunciation of an erroneous acquittal or coniction decision
(Article 385° par. 1, point 18).
This annulment reason has in view the state ofriteined by the

court, more precisely the fact that due to a seriguor a solution of
acquittal or conviction has been pronounced. Forngpte,
erroneously retaining the date of committing thieaiction, the court
found that at the respective date the deed impigdatie defendant
was not incriminated as an offence.

19)When the first instance judges have committed an erss of
power, in the sense that they have passed in therdain of another
power within the state (Article 385 par. 1, point B );
In the specialised legal literature it was showat,tby excess of

power, the situation is understood where the firstance judges, in
the exercising of the legal power, enter in thepoesibilities of
another power constituted in the state and thatettcess of power,
violates the principle of the separation of powarthe state, and may
have an administrative or legislative charactethascase may be. It
is the case of the civil servant convicted by tbartfor an offence
and whose employment contract has been termifated.

200When a law more favourable to the convicted persorhas
intervened (Article 385 par.1, point 20).
As it is known, every time, since the committingaof offence and

until the conviction decision becomes final, onenmore laws have

! Gh. Mate, op. cit, p. 320.
2 G. Mateu, op. cit, p. 325.
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intervened, the more favourable criminal law isliagp This presupposes
that, if the recourse was introduced on time, teviction decision is
not final and the more favourable criminal law tamapplied.

21)When the trial in first instance or in appeal tookplace without the
legal citation of one of the parties, or who, leghl cited, was in the
impossibility of appearing and of notifying the cout about this
impossibility (Article 385° par.1, point 12)
From the content of the above cited text, it resuhat the
following are reasons for annulment:

- the absence from the trial in first instance angeap of one of
the parties who wasn't legally cited;

- the absence from the trial in first instance anpeap of one of
the parties who was in the impossibility of appsgrand of
notifying the court about this impossibility.

The annulment cases shown above may be invokeddooiterning
the solving of the criminal side, as well as thelside of the cause.

The causes provided in par. 1 points 1-7, 10, 43,1B, 20, are
always discussed ex officio, and the ones fromtpadld, 12, 15, 17 and 18
are taken into consideration ex officio only whdmey influenced the
decision in favour of the defendant.

When the court takes into consideration the annmimeasons ex
officio, it must put them in the discussion of fheties.

9. Motivation of the recourse

The recourse must be motivated. The reasons fordbeurse are
formulated in writing through the recourse requessta separate statement,
which must be handed in at the recourse courtast & days before the first
hearing date.

In case the recourse was not motivated or the nsasor the
recourse have not been handed in on time, the takes into consideration
only the cases of annulment which, according tackert385 par. 3, are
taken into consideratiogx officia

When for a decision only the method of review ofowrse is
provided, without appeal, the dispositions refeyria the motivation and the
handing in of the reasons for recourse, 5 daysréehe first hearing date, do
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not apply. In this case, the recourse may alsoréyanotivated on the day
of the hearing.

10. Trial of the recourse

The recourse is tried according to the generalodisipns regulating
the trial, completed by the special ones providgdAlticle 385%-385 of
the Penal procedure code.

As a consequence, the trial in recourse preserds faéHhowing
structure: preliminary measures; trial hearingjldhtion and pronunciation
of the decision.

1. Preliminary measures

The president of the recourse court, receivingfilee sets a date for
the recourse hearing and may delegate, in the 8amagone of the judges
making up the panel to draw up a written reportualbioe recourse. At the
High Court of Cassation and Justice the report tm@ydrawn up by a
judge or an assistant-magistrate.

The report must contain, in short, the object e&f tithal, the solutions
pronounced by the court and the facts retained hey dourt of last
instance, insofar as they are necessary for tivingol

The report must also contain observations withresfees, if it is the
case, to the internal jurisprudence, as well athéojurisprudence of the
European Court of Human Rights, without showing dipenion of the
person drawing it up.

In the report the annulment cases provided by Kr85 par. 2 are
also signalled ex officio. The report is addednte tase file at least 5 days
before the first hearing date.

Having in view the dispositions of Article 3850f the Criminal
Procedure Code, which provide that the trying @& thcourse is done
with the citation of the parties, the necessarysuess are taken for their
citation.

The trying of the recourse can only take placehm pgresence of the
defendant, when he or she is in a state of detentio

The presence of the district attorney at the tryafidhe recourse is
mandatory in all cases.
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2. Trial hearing

Before disposing the reading of the report, upa@uest of the parties
or ex officig the exceptions and requests are discussed.

On the occasion of the trying of the recourse,diigrt must proceed
to the listening of the defendant present, accgrdim the dispositions
contained in the Special part, title 1, chapterwhen he/she has not been
listened to by the courts of first instance an@mbeal, as well as when these
courts have not pronounced against the defenddetiaion of conviction.

After the reading of the report, when its drawimgwas disposed, the
president of the panel gives to word to the pemsba declared the recourse,
then to the respondent and in the end to the distitorney. If the recourse of
the district attorney is among the recourses, itherhe who has the first word.

The district attorney and the parties have thetigheply concerning
the new issues which emerged on the occasion afebates.

The defendant has the last word.

As it can be noticed, the trial in recourse presénb particularities:
the absence of court research and the existerntbe eiritten report, which is
read in public hearing before the start of the te=ba

3. Deliberation and pronunciation of the decision

The court checks the decision reviewed on the lodsiee works and of
the material in the cause file and of any new damuation, presented to the
court. The panel deliberates in secret, in thebdedition room, with a view to
the adopting of one of the solutions provided byticke 385° Criminal
Procedure Code. The reviewed decision is checkedruhree aspects:

— in terms of the annulment reasons discussedafficio (Article 385
par. 1 points 1-7, 10, 13, 14, 19 and 20 );

— in terms of the reasons invoked, when the reconesemotivated,;

— in terms of the reasons taken into consideragionfficioonly if they
prejudiced the decision against the defendant ¢krt385 par.1
points 11, 12, 15, 17 and 18).

11. Solutions that can be pronounced by the recougscourt

Trying the recourse, the court can pronounce atisalwf rejection or
admission of the recourse.
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11. 1. Rejection of the recourse

According to the dispositions of Article 38%f the Criminal Procedure
Code, the court rejects the recourse, maintairiieglecision reviewed, if the
recourse is tardy, inadmissible or unfounded.

The recourse is tardywhen it was not formulated within the general
delay of 10 days provided by the 1aw.

The recourse deadline is peremptory, so that thet coust reject the
recourse, without proceeding to the examinatiorthef decision, with the
exception of the situations where the recourse wadsiitted after the
deadline or the extension of the deadline.

The recourse is inadmissiblewhen it was declared by a person who
does not have the quality to declare recourse envitwas declared against
a decision which is not susceptible of recourse.

The recourse is unfoundedvhen it is groundless.

Having in view the fact that the legislator has poivided a certain
solution for the variant where the recourse has me#n motivated, in
specialised legal literature the opiniohas been expressed according to
which the recourse shall be rejected as unmotivatetthat such a solution
is imposed as the law provides that the motivatodnthe recourse is
mandatory and regulates a special motivation praeed

As for us, we consider that the rejection of theouese as unmotivated
represents a solution which is not provided byldwe and cannot be adopted,
even if, technically speaking, its introductionthre criminal procedure code
would be beneficial. As long as the court must iake consideratioex officio
some cases, expressly provided by the law, thekiclieof these cases must be
reflected in the solution, which can only be adiis®r rejection, according to
whether the existence of any or more of these ds$esnd or not.

! Every time the law provides that a decision is sabjo recourse, without specifying a
deadline, it is of 10 days. The Criminal ProcedGade provides numerous situation,
which have been discussed at the right momentwfoch other deadlines have been
established (24 hours, 48 hours, 3 days).

2. Neaguop. cit, p. 264. Also G. Matayop. cit, p. 349.
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11. 2. Admission of the recourse

Article 385" of the criminal procedure code provides that, isecaf
admission of the recourse, the court annuls thesidecand pronounces one
of the following solutions:

Maintains the decision of the court of first instarce, when the
appeal was erroneously admitted.

Such a solution is imposed when the court of appasladmitted an
unfounded, tardy or inadmissible appeal.

Acquits the defendant or disposes the terminationfahe criminal
trial in the cases provided by Article 11.

The acquittal or the termination of the criminahlrin recourse is
disposed when the court finds the existence ofajrtbe cases provided by
Article 10. In these situations, the court shalingdthe recourse and shall
annul the decision by which, erroneously, the deédemn was convicted or by
which the acquittal or the termination of the treds disposed but for other
grounds than the ones retained in the recourse.

Disposes the retrial by the court whose decision babeen
cancelled, in the following situations:

— the court was not composed in accordance withativeol the provisions
of Article 292 par. 2 were breached or there weasa of incompatibility;

- the hearing was not public, except for the casesnwthe law
provided differently;

- the trial took place without the participation betdistrict attorney or
the defendant, when it is mandatory according ¢éddlw;

— the trial took place in the absence of the defenslken its presence is
mandatory;

— the trial took place without the drawing up of #nealuation report in
the causes with minor offenders;

- when the psychiatric evaluation of the defendard wat carried out
in the cases and conditions provided by Article a7 1 and 2;

- the decision does not contain the reasons theicolig based on or
the motivation of the solution contradicts the dsiions of the
decision or it is not understandable;

24



Sorina Siserman The Criminal Recourse

- the court has not pronounced itself on a deednedain the charge of
the defendant by the notification document or comog some
evidence presented or on a request essential éopdaities, of the
nature to guarantee their rights ad to influeneestblution of the trial;

— when the trial in first instance or in appeal tgd#ce without the legal
citation of one of the parties, or who, legallyedtwas in the
impossibility of appearing or of notifying abouighmpossibility.

Disposes the retrial of the cause by the competenburt, in the
case provided in Article 388 par. 1 point 1, when the dispositions
concerning the competency in the matter or the quély of the person
have not been observed,

When the recourse concerns both the decision dirgtenstance and
that of the court of appeal, in case of admissiuth disposition of the retrial
by the instance whose decision was annulled, tisecgs sent to the first
instance, if both decisions were annulled, anchéodourt of appeal, if only
its decision was annulled.

In case it admits the recourse formulated agamwesti¢écision pronounced
in appeal, the recourse court also annuls theideais$ the first instance, if the
same breaches of the law are found as in the decsviewed.

The High Court of Cassation and Justice, if it &dntihe recourse,
when the administration of evidence is necessaigpodes retrial by the
instance whose decision was annulled.

Disposes the retrial by the recourse court in the ases provided in
Article 385° par. 1 points 11-20, as well as in the case proeid in Article
385 par. 3, namely in the following situations:

- the court admitted a method of review not providgdthe law or
introduced tardily;

- when the court pronounced a decision of convictmnanother deed
than the one for which the person convicted was teetmial, with the
exception of the cases where the change of thesifitadion was
disposed or when the criminal action was extendedther material
actions, for other deeds or concerning other parson

— when the defendant was convicted for a deed wiictoi provided in
the criminal law;

— when erroneously individualised punishments weidieg according
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to the provisions of Article 72 of the criminal @adr in other limits
than the ones provided by the law;

— when the person condemned definitively was triefrisedefinitively
for the same deed or if there is a cause for tingirgtion of criminal
responsibility, the punishment was pardoned or death of the
defendant intervened,

— when erroneously the defendant was acquitted éorethson that the deed
committed by him is not provided in criminal law when, erroneously,
the termination of the criminal trial was dispoded the reason that
there is authority of tried thing or a cause ofmahiation of criminal
responsibility or that the death of the defendamérvened or the
punishment was pardoned;

- when the deed committed was given a wrong classidic;

- when a severe fact error was committed, having @mnaequence the
pronunciation of an erroneous acquittal or congittiecision;

— when the first instance judges have committed ae®xof power, in
the sense that they have passed in the domairotierpower within
the state

— when a law more favourable to the convicted pehamintervened;

— when the court analyses the recourse declared sagairdecision
which, according to the law, cannot be reviewedappeal. In this
situation the recourse is not limited to the anreritreasons provided
by Article 385, and the court is obliged, outside the groundsked
and the requests formulated by the party declattmgrecourse, to
examine the cause under all aspects.

When the recourse court annuls the decision ahsethe cause for
retrial according to 388point 2 letter d, it pronounces itself by decisiso on
the evidence to be administered, setting a hedatgyfor retrial. On the hearing
date set for retrial, the court must proceed tolidtening of the defendant
present, according to the dispositions containethé Special part, title I,
chapter Il, when he/she was not listened to afistanstance or appeal, as well
as when these courts have not pronounced agaeskefendant a decision of
conviction. The dispositions of Articles 380 and 28e applied adequately.
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12. Content of decision

The court pronounces itself on the recourse bycesiba.

The decision of the recourse court presents the foling structure:

the introductory part, which must contain the mentions provided in
Article 355.

the exposition must contain the factual and legal grounds whie
led, as the case may be, to the rejection or thmissibn of the
recourse, as well as the grounds which have leédet@doption of the
solutions provided in Article 385 point 2.

the dispositions, must contain the solution given by the recourse
court, the date of pronunciation of the decisiod #me mention that
the pronunciation was done in public hearing.

In case the defendant is in a state of detentiothe exposition and

the dispositions the time that is deducted fromstretence must be shown.

When retrial was disposed, the decision must indickhe last

procedural act which remains valid, from which tteminal trial must
continue its course.

The part of the decision which has not been andukgnains final

and becomes enforceable on the pronunciation didle eecourse court.

13. Retrial of the cause after annulment
The retrial of the cause is carried out in thregavds:

retrial of the cause by the recourse court;

retrial of the cause by the courts whose decisias annulled;

retrial of the cause by the competent court, winenannulment was
pronounced on the grounds that the dispositionsceroing the
competency according to the matter or the qualitthe person were
not respected;

The retrial court must conform to the decisionh® tecourse court, to

the extent to which the factual situation remalresdne had in view upon the
solving of the recourse.

When the decision is annulled only concerning séanes or persons,

or only concerning the criminal or the civil sidee retrial court pronounces

27



Fiat lustitia nr.Qid

itself within the limits where the decision has beanulled.

The retrial of the cause after the annulment ofréheewed decision
takes place according to the dispositions contaiméide Special part, title 11,
chapter II, which is applied adequately.
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