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ABSTRACT

Being not a signatory to the notable Internatioterjal provisions passed for the betterment of reésgsuch as
the United Nations Convention (1951) and protod®67), the Indian approach towards the refugeewasthy to do
researches. It is for this reason that India resp®sympathetically towards its refugee populatmioiing the principles
of humanitarian considerations. Further, it is irgsting to see that the Indian constitution is asgy some definite
fundamental freedom to all without discriminatiriizens and non-citizens. In order to preservefthmelamental freedoms
of the foreigners and of course refugees (nonesisy, the Indian government had given them judibatkup too.
This paper is an attempt to look at the importaotthe International refugee conventions for théstic betterment of the
global refugee population. Further, the paper cugh the Indian perspectives on the global refuges land conventions.
It also emphasizes that the Indian constitution gundiciary plays an important role in accommodatingfugees, in

relation to its political others, as well as ethmiffinities.

KEYWORDS: Refugees, International Law, India, Humanitariann8inlerations, Supreme Court, Indian Constitution,
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INTRODUCTION

The number of the refughopulation is increasing year by year from thelfahecades of the J0century. That is
why from the second half of the ®@entury refugee studies have got a prominent awidgeat due to its relatedness with
the foreign policy designs of the global countriBsack, 2001). In 2017, the rate of global forcadpthcement marks
record than the past years. The global trends tedhe United Nations High Commissioner for Refag (UNHCR) puts
forward that 68.5 million people were expelled frimir country of origin due to persecution, digsjtand disagreements
by the end of 2017. In 2017, the number of newbpldiced persons was recorded as 16.2 million. ®mwtimer side, about
44,400 people enforced to leave back their couttorigin in the very same year. Further, the trefithe year shows that
another 3.1 million were waiting for asylum. Anottmotable fact of the year is that an average gb@gent of the global
refugee population is hosted by the developingorgiunder the mandate of UNHCR (UNHCR, Global Tsergd17).
In this context, it is essential to the various bifgans to put forth concrete laws and legislatioorider to control/stop the
actual reasons behind the mass refugee outflowsitié® and Selm, 2003). The complete control or egdidin of the
global refugee population cannot be fulfilled by tHNHCR or any other UN mechanisms in this erawarahelming
ethnic disparities, conflicts, civil wars, natudahzards etc. However, the unified leadership of tIMHCR and the
collective responsibility of all nations can cohtrie together to control or manage the actual chekind the increasing

amount of the global displacement year by year.

Present days refugees have become a global challfifiecting state, society, and individual, esdbcita the
host countries. The influx of refugees inflicts amber of socio-economic and political burdens an libst countries in
response to accommodate them through the meastrassettlement and rehabilitation. It is essential look
at the other dimension too; by resettling and réitating the refugees; countries of refuge aretiggtmuch economic
assistance and grants from the various Interndtionmdies and other NGOs (Jacobsen, 2002).
Further, within the global political scenario theb@dtes on the resettlement, rehabilitation, regtédri and socio-economic

development of refugees play a major role in dictptthe foreign policy equations of the states; eesly

Article 1 A (2) of the 1951 Convention relatingtte status of refugees defines the t4Refugee’as:
A. For the purpose of the present Convention, the tefugee’ shall apply to any person who:
A (2) As a result of events occurring before 1 Zamul951 and owing to well founded fear of beingspeuted for
reasons of race, religion, nationality, membersbiipa particular social group or political opiniois, outside the
country of his nationality and is unable or, owtegsuch fear, is unwilling to avail himself of tpeotection of that
country; or who, not having a nationality and bengside the country of his former habitual resmkeras a result of

such events, is unable or, owing to such feamigilling to return to it.

In the case of a person who has more than onenadityy the term “the country of his nationalityfi@l mean each of
the countries of which he is a national, and ageshall not be deemed to be lacking the proteaifadhe country of
his nationality if, without any valid reason basedwell-founded fear, he has not availed himselthef protection of
one of the countries of which he is a national (Beawnlie, & Goodwin-Gill, (Eds.). (2007Basic documents on

human rights Oxford University Press. Pp. 289, 290).
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when it comes under the purview of border sharmgntries and it is most relevant in the case otl$ésian Region.

The other challenge is, of course, affects thegeds themselves, especially in concern of thaifliiélessness,
socio-political mobilization, attributes of citizelnp as a human being and other probable tensioapatriation requires
by the country of refuge. Being non-citizens of nies of refuge, most of the present refugeessactioe world face a
number of socio-economic and political challengéh wespect to their life/lifelessness. In otherrdg only the status of
citizenship provides a person to engage in allcsoaitural and political activities without any digmination against the
fellow citizens (Bellamy, 2008). Practically, in stoof the states from Asia, Latin America, Africadathe Caribbean;
non-nationals-particularly refugees cannot enterthé citizenship rights (Kibreab, 2003). In therdsof Grahl Madson,
the major problem of a refugee is statelessnesthNami, 2003) similarly, it is evident that thediihood of the refugee
population in any country of asylum is not fullytistactory, as they enjoyed earlier in their coyrdf origin or residence.
In addition, the problem of ‘repatriation’ hangs the sword of Damocles above the heads of refugadsit becomes
problematic to them when it happens involuntaribywathout giving much time to precede the procéss. a successful
movement of repatriation, it is inevitable to besd on the voluntary nature (Dasgupta, 2003). dieoto concern with the
all above-mentioned issues of refugees, the 195Wvé&dion relating to the status of refugees and 967 Protocol were

framed subsequently.

1951 REFUGEE CONVENTION AND ITS 1967 PROTOCOL: AN OUTLINE

‘International refugee law’ is or can be used ddugprint or model in order to address the problef®fugees
and other migratory flows. However, it is not ifsal‘resolution’ to all of the aforementioned issubecause without the
determined will of states, the effective processhaf same cannot fulfill (Goodwin-gill, 2017, P.)1The fundamental
regulations and orders of the International refugeeand its applicability depend on the act ofacand reaction. On the
other side, many of the transnational and regiorstuments are willingly misused or utilized doethe present forms of
regime gaps and ill governing mechanisms. To ssrplasse problems of manifestation there is a réquad proper
leadership, bold thinking, and systematic change. dffice of UNHCR has to shoulder the respongibiti order to fulfill
the above-mentioned prerequisites for the sucoessanifestation of a refugee policy (ibid, P. 14).

The paramount foundation to the International re@ugrotection is constituted by the combination1861
convention and its protocol of 1967 protocol alavith a number of other regional instruments (Hyndp2000, P. 38).
The Convention of 1951 has its own noteworthinasthé fields of legal, political and ethical applions. When its legal
realm is concerned; it dispenses the elementarljtiggaon which righteous activities can be basdtk political speciality
of the convention indicates on a comprehensivetira with which the states can collaborate toeshiae responsibility of
the burden of forced displacement. Its ethical gméstion is signified by the large ratificationafarge number of states in
order to protect the world’s endangered and disceghdisplaced people (Feller, 2001, p. 582). b, fthe reach of the
1951 convention was confined to the incidents happein Europe and before the deadline of Januaryi9b1
(Weis, 1995, p.5). However, these geographic ame shortcomings were removed by the introductiothefProtocol
Relating to the Status of Refugees in 1967 (UNBS,7/1p. 267).
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REFUGEE RIGHTS IN THE CONVENTION AND ITS PROTOCOL

Refugees had provided many of basic rights in ¢la¢ sense in the political boundaries of the coemf refuge.
International refugee law along with global humaghts instruments and international humanitariam impart a huge
number of rights and provisions to the refugeestearms of their rehabilitation, resettlement, angbateation.
To understand the actual conditions and poignaiitiess of the displaced persons and refugeesviglig much essential to
understand and analyze the practical applicabiitythose legal documents and their provisional festations.
To achieve this goal, it is inevitable to check amalyze the delivery and allocation of the rightsseek asylum and leave

behind the country of origin’; without which otheetail explanation of the refugee rights cannodiiseussed.

Various rights of the refugees have explicitly disged in the original text of the 1951 conventibticle 3 of the
convention sees the global refugees through aesimgtror without having any discrimination on thasks of religion,
country of origin or race Article 20 speaks about the rationing system khba distributed to the refugees as same as the
national$. Article 21 is about the housing, to the refugsesing in the territory of the contracting statas,a favorable
and possible treatménPublic education of the refugees settled in thetracting states has mentioned in Article 22 ef th
conventioR. Furthermore, Article 23 of the convention is aliout the overall public relief should be extendedhe
refugees which stay lawfully within the territory ihe contracting stat@sArticle 26, 27 and 28 deal with the refugee’s

freedom of movement, identity papers and theireraocuments respectivély

Article 31 of the convention is not to follow puni actions with response to the illegal arrivakaistence of the
refugees within the boundary of the contractindestaArticle 32 and 33 refuses expulsion of refugeewfully and
their refoulment and repatriation respectiveli refugee settled in any one of the contractitages of the convention can
approach the courts, when he/she refuses or dér@egyhts depicted in the convention. Article ¥8he convention gives

this right to refugeé&

In Other Words, the 1951 Convention Covers a Wide &nhge of Measures to Protect the Rights of Refugeess Feller

Notes:
» Refugees should not be returned to persecutiolnedthtreat of persecution (the principlenoi-refoulement

» Protection must be extended to all refugees witd@drimination;

2 See Brownlie, & Goodwin-Gill, (Eds.). (200Basic documents on human righBxford University Press. P. 291)
% See Brownlie, & Goodwin-Gill, (Eds.). (200Basic documents on human righBxford University Press. P. 294).
* See Brownlie, & Goodwin-Gill, (Eds.). (200Basic documents on human righBxford University Press. P. 295).
® See Brownlie, & Goodwin-Gill, (Eds.). (200Basic documents on human righBxford University Press. P. 295).
® See Brownlie, & Goodwin-Gill, (Eds.). (200Basic documents on human righBxford University Press. P. 295).
'See Brownlie, & Goodwin-Gill, (Eds.). (200Basic documents on human righ®xford University Press. P. 296).
8 See Brownlie, & Goodwin-Gill, (Eds.). (200Basic documents on human righBxford University Press. P. 297).
° See Brownlie, & Goodwin-Gill, (Eds.). (200Basic documents on human righ®xford University Press. P. 297, 298).
19 See Brownlie, & Goodwin-Gill, (Eds.). (200Basic documents on human righBxford University Press. P. 297, 293).
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» The problem of refugees is social and humanitariarature and, therefore, should not become a aafusssion

between States;

* Since the grant of asylum may place unduly heawgldns on certain countries, a satisfactory solut@mthe

problem of refugees can be achieved only throutgrnational cooperation;

» Persons escaping persecution cannot be expecteysale leave their country and enter another cguntra
regular manner and, accordingly, should not be lpgthfor having entered into or being illegallytime country

where they seek asylum;

« Given the very serious consequences that the amputé refugees may have, this should only be tesoto in

exceptional circumstances to protect national sgcor public order; and

« Cooperation by States with the High Commissioner Refugees is essential if the effective coordoratof

measures taken to deal with the problem of refugetessbe ensured (Feller, 2001, PP. 582, 583).

On the other side, the 1967 Protocol relating ® gtatus of refugees is not dealing directly wite personal
rights or basic needs of refugees. However, it lsped the overall responsibilities of the countriggh respect to the
refugee protection (UNTS, 1967, P.267)

REFUGEES IN INDIA

As one of the most notable refugee-receiving stafethe world, India is having a large nhumber ofefugee
population that has entered from Sri Lanka, Titdtina, Burma, Bhutan, Afghanistan, Nepal, Bangladesd from other
countries too (Benoit, 2004 and Bhattacharya, 20B®)wever, the Indian approach towards the refugmeses from
various countries werelis not always the same (URHZD11). More often, political and other sociotatdl motives had

played/ are playing as the pushing factors thaid@ethe status of different refugee groups in IHRLN, 2007).

Being not a signatory to the notable Internatidaghl provisions passed for the betterment of redisgsuch as
the United Nations Convention (1951) and protodd@6(/), India wants to resolve the refugee issuahefSouth Asian
region following its own resettlement mechanismag@upta, 2003). On the other side, India is a sigpa number of
global human rights mechanisms. It denotes thetysafed protection of the refugee population witttie country in a
practical level (Bhattacharjee, 2008). In this lgaokind, India has to frame a national legal frantéwan the refugee
concern along with taking initiatives to establasisouth Asian regional refugee convention/law;wsassfully made in

the regions of Africa and Latin America.

INDIA AND THE GLOBAL REFUGEE REGIME

India is not a signatory to the major global refigegulations of 1951 convention relating to thetust of
refugees and its 1967 protocol. However, India egras the executive committee member of the UNH&RPrasad

mentioned in his thesis, India does follow and d¢piimpractice certain articles of the conventiod®51. This includes:
Article 7; India provides refugees with the sangatment as all aliens,
Article 3; India fully applies a policy of non-dismination,

Article 3A; No penalty is imposed on illegal entry,
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Article 4; Religious freedom is guaranteed,
Article 16; Free access to courts is provided,

Articles 17 and 18; it provides wage-earning righutsl as work permits have no meaning and refugeegodk,

this article is complied with,

Article 21; Freedom of housing allowed and refugeesd to stay in camps. Freedom of movement asugiesd

to aliens except in certain areas where speciahipeare required not only for aliens but alsdrdlians,
Article 27 and 28; the issuing of identity and &heards (Prasad, 2010: 23).

On the other side, it is interesting to note thatia follows major human rights conventions suchGGPR,
the ICESCR, and the CRC and CAT in its state pradtbanderson, 2015). So, it can be evaluatedhedhdian treatment
with its various refugee population is based onaheve mentioned human rights conventions followim principle of

‘human consideration’ without being differentiatitige citizens or non-citizens.
TREATMENT OF REFUGEES IN INDIA

The entry, treatment, and security of the variefagee's population in India follow the norms ardulations
depicted in the 1946 Foreigners Act. The Act intetp the term ‘foreigners’ to all, they are noizeihs’ of the country
(Sanderson, 2015). Further, in practical termsatheence of a specific refugee law in India has Iséeadily a co-product
of its security concerns and other political ur¢g®anderson, 2015). It is also noted here thatrideah approach varies
with the different refugee population in the coynin terms of its actual political and administvati treatments
(Prasad, 2010). So, India has to develop some bt and legislative framework to address inadyiavith the various
refugee groups hosted in the country (Bhattachag@@8, Chimni, 1994, Chimni, 2003, Gorlick, 199&an, 1997,
Oberoi, 2006 and Verma, 1997, Singh, 2010). AsttierIndian domestic law is concerned; it is notihg\provision to

protect displaced persons from the notion of ‘ridment’ (Sanderson, 2015).

In order to preserve the fundamental freedoms @ffdheigners and of course refugees (non-citizehs))ndian
government had given them judicial backup too. &ample, in a case held among the State of Aruh&rhdesh versus
Khudiram Chakma, the state council was orderechbycoburt (on the basis of article®2df the constitution-protection of
life and liberty’) not to compel any Chakma refugée repatriate from the state (Bhattacharjee, ROls must be read
with the Supreme Court declaration of 2006 thathadl refugees settled in the country must be ptedeftom the process
of involuntary repatriation as mentioned in the stitntional provision ‘the right to life and persdnliberty’

(Nayak, 2013). Chimni observes the Indian refugeeciic treatment:

India does not pass refugee-specific legislatioretpulate the entry and status of refugees; rathes handled
the influx of refugees at the political and adntirzsiive levels. The result is that the refugeestiaated under the
law applicable to the aliens (Chimni 1994: 379)

The National Human Rights Commission (NHRC) is thajor Indian official instrument with respect toeth
refugee treatment hosted in the country (Chimn@5}0To preserve the political and administratiights of the refugees,

the Government of India follow certain safeguaRimsad observes:
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The Indian Government deals refugees with at bothigal and administrative level which is largedpplicable
to the aliens. In the case of refugees' protectiom,constitution of India guarantees certain fumelatal rights,
which are applicable to non-citizen, namely théatrigp equality (Article 14), the right to life anqmérsonal liberty
(Article 21) and the freedom to practice and pratagheir own religion (Article 25). Any violatioof these
rights can be remedied through recourse to theipgi as the Indian Supreme Court has held thagesfs or

asylum seeker cannot be discriminated against seaaittheir non- citizen status (Prasad, 2010: 22)
NEED FOR SOUTH ASIAN REFUGEE REGIME

The birth of the new nation-states in the aftern@ftkhe colonialism caused to make the complexityefugee
concerns within South Asia (Singh, 2010). Intermadil border sharing of the South Asian countriassea to the mass
influx of refugees and other economic migrantsalreal sense, the south Asian cross-border popnlatovements are

the major threat to the internal security and poaltinstability of the region (Weiner, 1993).

‘Security’ concerns are one of the vital regardalbthe countries, as Barry Buzan rightly observie ‘justice’,
‘security’ is an inevitable concept within the dtiy of any state (Suhrke, 2003). The absence giecified state policy to
all countries of the region more often complicatedén complicating to deal with the various refugepulation of the
region (Nair, 1997). To overcome this problem afséy in terms of the refugee influx and other ratgpry movements
within the South Asian region, every state of thgion has to frame first at least their own speaififugee framework.
Chimni opines that it is essential to all of theuBoAsian states to frame some domestic laws wiister the notion of all
dimensions of the term ‘rights’, before signinghe 1951 Convention or 1967 Protocol (Chimni, 200Wje nation-states
are the principal organs to evolve and enforceldes and regulations in order to protect refugddgnfiman, 2000).
Shacknove rightly observes that the refugee treattimieany country is based on both the state istearnd the feeling of
human consideration (Steiner, 2000:7). So that3bath Asian echoes of the refugee treatment is lynai@aling in
bilateral level (Singh, 2010).

Many regional efforts have been made since 1976rdler to address and put forth durable solutionshéo
refugee problems, such as seen in Africa, Centna¢rica, South East Asia and Europe (Rogers, 12ARC does not
initiate any serious sitting over the concern opyation movement of the region, foreseeing thesides distort of the
Organization, once such discussion has happenethéwd993). Being the prominent political and diphtic power of

the South Asian region, India has to initiate tmfe a refugee-centric regime within the region.
CONCLUSIONS

1951 convention relating to the status of refuge®s its 1967 protocol are the major internationahfework in
order to protect the rights of refugees spreadgatba globe. Besides these, there are many Intenadihuman rights laws
and regulations which speak eloquently for the &mdntal and basic rights of the human being withwing any
discrimination between the citizens and non-citzéwhich include refugees) of any state. Indiads a signatory to the
1951 convention and 1967 protocol relating to tla¢us of refugees, being it is one of the foremekigee host countries
of the South Asian region. However, India is a panmnost of the International human rights lawsahkhilirectly speak on

the rights all global community without having aeyritorial and political distinctions between tstates.
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India hosts a huge number of refugee populatiomftilee South Asian region and outside too. Othen thdia,

all prominent countries of the region are havingiganumber of the refugee population. Other thagh&histan, none of

the countries of the region ratified the 1951 corien and 1967 protocol. So, India must play a twite both at the

national and regional level in order to tackle sberows of the South Asian refugee population.
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