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Abstract. The common law is investigated as an element of the standard culture of the
Kabardians in the XIXth century. Along with the common law, the separate elements of the
traditional standard culture of the Kabardians; such as the traditional institutes of social self-
regulation, the system of class relations, the family and household culture, a complex of moral
ethical standards and behavior rules are distinguished. Specific features of integration of the
common law and of certain institutes of the Kabardians into the legal system of the Russian Empire
are demonstrated in these examples. It is claimed that after Kabarda's unification with the Russian
Empire the common law of the Kabardians underwent essential transformations. It didn't,
however, completely lose its regulatory functions.
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Introduction. The standard culture represents the system of institutes, principles,
standards of behavior, and adaptive technologies in the field of law and morals. In the broad sense
«the institutes of standard culture represent an historically developed and updated complex of
formal and informal rules of behavior, principles, norms, ideals, and mechanisms of social
encouragement and control, which should carry out the regulatory function of the preservation and
the observance of roles, statuses, ranks and all other possible practices in various fields of activity»
[1]. The definition of standard culture as a separate sphere of the public regulatory subsystem of
culture belongs to E.S. Markaryan [2]. He assumed that «the public standard culture is directly
focused on the organization of the collective life of people» [3]. It enables us to study the public
standard culture as an independent system alongside the culture of life support, the culture of
primary production, and the humanitarian culture of the Kabardian society in the XIX century.
The purpose of the present paper is to define the role and place of the common law in the system of
the public standard culture of the Kabardians in the investigated period.

The studying of features of the integration of the institutes of the standard culture of the
Kabardians into the legal system of Russia in the XIX century is for a number of reasons urgently
needed research into the problem of modern legal anthropology. First, such research allows
analyzing the processes and mechanisms of the inclusion of the traditional societies in the structure
of the Empire in detail. Secondly, it gives the chance to reveal some regularities of the development
of the common law in such societies under the influence of the external political factors. Thirdly, it
defines the forms and the models of the functioning of the traditional public institutes included in
the structure of the Empire of the Peoples in the conditions of legal pluralism. In this aspect the
institutes of the common law of the Kabardians present great interest both in scientific-theoretical
and practical relations. It explains the fact that the norms of the common law of the Kabardians
were one of the main social regulators and were practically applied in the form which didn't
contradict the laws of the Russian Empire in the XIX century.

Materials and methods. In the XIX century besides the development of patterns of the
moral behavior and regulations of everyday life of the Kabardian rural societies, norms and
institutes of the common law were implemented in the law-enforcement practice of the official and
the intermediary (mediators) courts [4; 5; 6]. Therefore, in this article we used the materials on the
common law of the Kabardians, generally stored in the files of the Central State Archive of
Kabardino-Balkarian Republic (Nalchik) [7; 8; 9]. No less important are the materials of the field
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researches, which are stored in the scientific archive of the Institute of Humanitarian Researches of
the Kabardino-Balkarian Scientific Center of the Russian Academy of Sciences. These are field
materials, which were collected in the 70—80s of the XX century during the ethnographic
expeditions by H.M. Dumanov, V.H. Kajarov, G.H. Mambetov, S.H. Mafedzev [10], etc. As a rule,
the informants acquired this knowledge in the 20—30s of the XX century in oral form from elderly
people. The data on the common law of the Kabardians, which passed from generation to
generation, is in many respects representative for the XIX century.

In the present paper the common law of the Kabardians is investigated as the element of the
standard culture in the XIX century. For this reason, the principles and methods of historical
researches constitute the methodological basis of this work. The methodology of this work is based
on the principles of scientific character, objectivity, historicism and systemacity. During the
research we applied problem-chronological, retrospective and other methods of historical research.

Discussion. In the structure of the traditional public standard culture of the Kabardians the
following separate elements are distinguished: the common law, the traditional institutes of social
self-regulation, the system of class relations, the family and household culture, the system of moral
and ethical standards and behavior rules. In the historiography of this problem there are a number
of works in which some elements of standard culture of the Kabardians were somehow mentioned
[11; 12; 13; 14; 15; 16; 17; 18; 19; 20; 21; 22; 23; 24; 25; 26; 27; 28 etc.]. However, the present
problem didn't become the subject of the complex research. In the history of the law of the peoples
of the Caucasus considerable attention was traditionally paid to the problems of the studying of the
common law of the Kabardians. Thus the term "common law" was used by the scientists not only
for the designation of the set of customs and traditions integrated into the legal system of the
Russian Empire, but also for the characteristics of the whole system of standard regulation of
public relations in the traditional Kabardian society.

Results. During the research of this problem, it is necessary to take into consideration some
circumstances. First, in the XIX century the transformation of the system of the standard
regulation of public relations of the Kabardians occurred in the conditions of Kabarda's inclusion in
the administrative-territorial and cultural space of the Russian Empire. Secondly, the ethnic
territory and the number of the Kabardians changed considerably. Under the influence of external
political factors the Kabardians were divided into several local groups, densely living within the
North and Northwest Caucasus. The Kabardians occupied the former territory during the studied
period. The other local group was represented by the "Mozdoksky" Kabardians who left the owners
and accepted Russian citizenship and Christianity after the construction of the military fortress
Mozdok (1763). The third "run-away" group of Kabardians («hadzherets») migrated to the river
Kuban and constituted part of ethnos which didn't reconcile to the new political regime,
established in Kabarda at the end of XVIII — the first quarter of the XIX century. Thirdly, the mixed
standard system, in terms of which the common law, the Muslim law and the Russian legislation
functioned, was formed during this period. The customs of the Kabardians, authorized by the
Russian laws and traditions began to differ from the original norms, which functioned in the
Kabardian society in the XVI-XVIII centuries. The scientists still have to find out how these
processes influenced the main aspect of the activity of the Kabardians, to define mechanisms of the
formation of the new traditions and norms of the common law under the new conditions, to reveal
the functions and the nature of continuity of the ethnic traditions in the transitional period, etc. In
this case it is not necessary to prove that all this had a great impact on the change of the basic
elements of the standard culture of the Kabardians in the XIX century, including common law.

In the system of the standard culture of the Kabardians, the common law plays an important
role. However, it is a very complex challenge to define precisely the place of the common law as a
part of the standard culture of the Kabardians. On the one hand, the common law as the system of
the unwritten rules and standards of behavior, obligatory actions and legal views of the people, is in
itself an element of the standard culture. One the other — it is the form, which unites other
elements of the standard culture. In the XIX century norms of the common law regulated the major
part of the class, family and household relations. The common law of the Kabardians was in an
interrelational communication with norms of the morals.

The common law as an element of the standard culture of the Kabardians was a complex
dynamic phenomenon in the XIX century. At that time, under the influence of a number of factors,
a ratio of norms of the common law changed in the system of the regulation of public relations.
Among these factors it is possible to allocate the legal policy of the Russian Empire in this region,
the mass migrations of the Kabardians to the territories of the Caucasus, the transformation of
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class structure, the reduction of their total number, the change of the ethnic map and the formation
of the multinational population on the plane part of the Central Caucasus, etc.

The dynamics of the common law of the Kabardians in the XIX century is determined by the
fact that the Russian legislation and the Muslim right had a considerable impact on their
traditional standard culture at that time. The policy of the Russian administration was aimed at the
adaptation of the adats of the Kabardians to the Russian laws [29]. There was a problem of
demarcation of spheres of the various legal systems at the legislative level which functioned within
one legal space. The administration adopted the resolutions which differentiated areas of
jurisdiction of the courts functioning in Kabarda and the nature of norms applied by them. The
administration allowed the Kabardians to use only those customs and traditions which didn't
contradict the laws of the Russian Empire in the social and everyday practice. On this background
many traditional public institutes (blood feuds, system of compositions, baranta, exile from society,
transfer of the criminal to the lowest category on the class ladder, sale in slavery, etc.) underwent
essential transformations and ceased to exist in the original form [30]. All this led to the formation
of the legal pluralism in this region.

These processes can be investigated in detail in the example of the «witnesses on the oath» in
the judicial system of the Nalchik district in the last third of the XIX century. The institute of the
oath and jury witnesses characterizes the common law of the Kabardians before the inclusion in the
structure of the Russian Empire, as it was noted in the scientific works of the different authors [31;
32; 33; 34]. The analysis of the sources and corresponding literature shows that in the last third of
the XIX century these witnesses often took part in judicial proceedings under the oath, and their
evidence played an important role in decision-making by judges on this or that dispute.
The evidence of the respondent was supported by the oath of people who were known for their
honesty and were respected by other villagers. To participate in a trial as the jury witness only the
people who were carrying out all religious practices were invited [35]. On the contrary, people with
bad reputations [36] and born from illegal marriages [37] couldn't become the witness.

In the legal practice of that time the cleaning oath of the accused and the oath of the witness
were differentiated [38]. The institute of jury witnesses efficiently functioned alongside an
intermediary, as well as in the official courts (The Kabardian District National Court (1858—1871);
The Nalchik Mountain verbal court (1871—1917), the rural courts) [39]. Their services were used
when the accused didn't agree with the evidence of the victim. Their main function consisted in the
adoption of the oath about the innocence of the defendant. Before the oath they were obliged to
examine the facts of the case. As a rule, for this purpose the relatives of the defendant swore about
his innocence in the presence of the jury witness [40]. If he was convinced of the innocence of the
suspect, he agreed to take the oath. After that judges or intermediaries proclaimed the verdict of
guilty or not guilty concerning the suspect. On the contrary, refusal of the oath or the lack of
opportunity to involve in trial the jury witness indirectly proved the guilt of the defendant [41]. All
this in detail characterizes the features of integration of separate institutes of the traditional
standard culture of the Kabardians into the legal system of the Russian Empire in the XIX century.
The analysis of the archival documents on the legal proceedings in Kabarda shows that there were
many more similar examples during this period.

The social transformations in Kabarda in the XIX century play an important role for the
research of the common law in the system of the standard culture of the Kabardians.
These transformations are of interest for our research as they show how the norms of the common
law of the Kabardians changed and the way they regulated the interclass relations. Transformation
of the role of the common law in the system of regulation of the class relations of the Kabardians is
traced most vividly in examples of the leveling of the status of the Kabardian princes in the
XIX century. In particular, the princes lost the right to execute criminals, to divide their families for
sale, to appropriate their property etc. [42]

Many transformations occurred in the system of the regulation of the interfamily relations in
the XIX century. The processes were accelerated by the following circumstances: first, the number
of Kabardian family members underwent considerable reduction; secondly, the size of the bride
wealth was reduced; thirdly, the transformation of the class structure of the Kabardians affected
the character of the family and marriage relations. It is possible to bring in many similar
circumstances. But it appears enough to note that all this qualitatively reflected in the character
and the content of norms of the common law of the Kabardians, regulating family and marriage
relations.
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It is necessary to note that in the first half of the XI1X century the transformations took place
not only in the social structure, traditional public institutes, and in the common law, but also in the
ethnic psychology of the Kabardians. The establishment of control from the military authorities
over the main spheres of activity of the Kabardians has fixed those features of their ethnic
psychology which were necessary for the successful adaptation into the social and cultural system
of the Russian Empire. There was a considerable reorientation of values. However this problem has
practically not been investigated in modern historiography.

Conclusion. Thus, in the conditions of the social and political transformations occurring in
Kabarda in the XIX century, the common law of the Kabardians didn't lose the regulatory
functions. The sphere of action of the norms of common law was determined by laws. Despite it,
the Kabardians allocated a significant role for the common law in their everyday life.
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AnHoramua. OOliee 1mpaBo HCCIEAyeTCs KaK dJEMEHT CTaHJApPTHOH KyJIbTYPbI
kabapauHneBs B XIX Beke. Hapsay ¢ oOmuM mpaBoM, H3YYalOTCS OT/AEJIbHBIE 3SJIEMEHTHI
TPaJUIIMOHHON CTAHJAPTHOW KyJIbTYPhl KaOapAWHIIEB, TaKue KaK TPAJUIIMOHHBIE HHCTUTYTHI
COIIMAJIbHOW CaMOPETYJISIUM, CHCTeMa KJIACCOBBIX OTHOIIEHWH, KyJIbTypa CEMbH U JOMAaIITHETO
XO035MCTBA, KOMIUIEKC MOPIbHBIX 3THUYECKUX CTAHAAPTOB U MPABUJI MOBEIEHUSA. XapaKTepHBIE
YepThl WHTErPAIUU OT/IEJIbHBIX WHCTUTYTOB OOIIEro mpaBa Kabap/MHIIEB B IIPABOBYIO CHCTEMY
Poccuiickoli MMIIepUM pacCMaTPUBAIOTCS Ha JAHHBIX IpUMepaX. B craThe yTBEpIKAAeTcs, UTO
rocyie oovequHenus Kabapabl ¢ Poccuiickoit mMmnepuei, o01ee MpaBo Kabap/IMHIIEB ITPETEPIIETIO
CYIIleCTBEHHbIE U3MEHEHUs], HO, TEM He MeHee, OHO He IOJIHOCThIO YTPaTHJIO CBOM HOPMAaTHUBHbBIE
pyHKIIUIN.

KaroueBbie cioBa: kabapauniipl; CeBepHblii KaBkas; o0lllee mpaBo; CTaHapTHast
KyJIbTYpa; IIIapuarT; CyJ; OPUAUYecKas CUCTEMA; MHTETPALKs; IPABOBOH IUTIOPAJIU3M.



