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Abstract  
National (civil) courts play a significant role in enforcing EU competition law as 

functional Union courts. This scientific article objective is to investigate the extent to which 
the European Commission is obligated to follow the decisions of national civil courts. The 
analysis requires an examination of the appropriate legal framework. As a result, in the first 
part of the paper, the European Commission obligation to take into account the decisions of 
the national courts from primary law perspective will be examined. Based on this, the second 
part explore the link between the European Commission and national courts from the 
standpoint of relevant secondary law. From the scientific methods we have used the 
analytical and descriptive method to analyse the current situation. By comparative method 
we introduce different views on the legal regulation. The presented topic has not been 
thoroughly examined in the literature on the subject thus far, giving the chance to identify 
avenues for future research. 
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1. Introduction  
 

Ensuring uniform application of Union law is considered the foundation of 
the EU, its guarantee a prerequisite of the legal community of its Member States. 
The uniform application of EU competition rules is not an objective in itself, but 
rather an integral component of the EU's efforts to construct a single market. From 
an EU standpoint, the European Commission is the primary authority in 
responsibility of enforcing EU competition legislation. However, the civil courts of 
the Member States have become more crucial institutions for enforcing it.3 The 
starting point for the European Commission's EU competition law administrative 
action and the national civil courts' EU competition law case law is Art. 101 TFEU 
for antitrust law, Art. 102 TFEU for abuse control, and Art. 107 TFEU for state aid 
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law, as well as the secondary legislation.4 The EC Merger Regulation applies to 
merger control law.5 The loyalty obligation in Art. 4 (3) TEU is intended to be a 
countercurrent principle. In light of this, we will investigate in the next parts the 
extent to which the European Commission is obligated to follow the decisions of 
national civil courts. 

 
2. The aim and methodology 
 
The aim of our article is whether the European Commission is obligated (or 

not) to follow the decisions of national civil courts. With regard to the characteristics 
of this article we apply the scientific methods of knowledge. The result of it is new 
knowledge which is organised into a certain system. On the basis of this, as well as 
on the content and scope of the article, we will also focus on the use of the logic 
method. Apart from the scientific methods of knowledge we have also used the 
analytical and descriptive method to approach and analyse the legal situation. We 
introduced different views on the legal regulation and the interpretation of examined 
notions. The data was collected from scientific literature through in-depth document 
analysis.  

 
3. The fundamental principles and prerequisites for cooperation 

between the European Commission and national civil courts  
 
3.1 Relationship between Union and national legal systems 
 
From a Union perspective, "conflicts of law between Community and 

national antitrust law ... must be resolved according to the principle of the primacy 
of Community law".6 Member State law that conflicts with Community/Union law 
is deemed inapplicable. The national courts are obliged to interpret national law in 
accordance with Community law/EU law. However, this finds its limits "in the 
general legal principles ... which are part of Community law, and in particular in the 
principle of legal certainty and the prohibition of retroactivity"7 as well as in the 
principles of interpretation developed for the relevant Member State law. The 
overlapping administrative actions of the European Commission and national civil 
courts in the sphere of EU competition law,8 which is addressed in this article, can 
occur only when EU legislation is directly applicable to the individual. National 
procedural law that weakens the enforcement of EU law is subject to the rule of the 
primacy of EU law; this is referred to as an important application of the so-called 
"indirect collision," whereby the conflict here is not necessarily resolved by non-
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application of national law, but, to the greatest extent possible, by an application that 
takes into account the objective of Union law.9 

 
3.2 Direct applicability of EU law, in particular EU competition law 
 
Direct applicability means that Union law is not only directed at the Member 

States, but also has an impact on individuals in the absence of national 
implementation. Directly effective norms must be obeyed and (directly) enforced by 
authorities and courts; however, subjective rights of individuals might be related 
with directly effective norms. In its first paragraph of Art. 101 TFEU prohibits 
"agreements and concerted practices between two or more undertakings (or 
associations of undertakings) which may affect trade between EU Member States 
and which have as their object or effect the prevention, restriction or distortion of 
competition within the internal market." The second paragraph declares anti-
competitive "agreements or decisions" null and void. The ban in Art. 101 (1) TFEU 
can "be declared inapplicable" in specific circumstances, according to the third 
paragraph of Art. 101 TFEU. 10  Abuse of a "dominant position" is considered 
"incompatible and prohibited with the internal market," according to Art. 102 TFEU, 
and is therefore expressed explicitly, unambiguously, and without reservation of 
implementation by the Member States.11As a result, in the BRT-I12 ruling, the ECJ 
stressed the direct effect of Art. 102 TFEU. The direct applicability of Art. 102 TFEU 
is rarely substantially contested anymore, partly because it is also ordered by Art. 1 
(3) regulation 1/2003 under secondary legislation. Unlike Art. 101 (1) TFEU and Art. 
102 TFEU, the wording of Art. 107 (1) TFEU does not necessarily contain a 
prohibition, but rather indicates the incompatibility of specific assistance with the 
internal market, which can and will be read as a ban.13 This could also be interpreted 
as having a direct effect. 

 
4. Primary law 
 
The considerations on the priority of national court decisions relate to the 

question whether a national court should give priority to a European Commission 
decision or a final court decision when evaluating it.14 The question of how the 
European Commission would cope with the existence of a national (civil) court 
decision in its own decision-making process has yet to be answered in broad details. 
As functional Union courts, national (civil) courts play a significant role in enforcing 
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EU competition legislation. 15  As a result of the courts becoming increasingly 
important, the question arises as to whether national courts are not only obliged to 
take into account (intended or adopted) decisions of the European Commission from 
primary law, but also whether the European Commission is obliged to take into 
account the decisions of the national courts. The European Commission is seen by 
the ECJ as the key decision-maker in the sphere of EU competition law, with the 
responsibility of ensuring its consistent application. The ECJ further stated in the 
Masterfoods16 ruling that the European Commission, "is not bound by a decision" 
"which a national court in application of Article 85 paragraph 1 and 86 of the EC 
Treaty has taken." As a result, "the national law of a Member State or its previous 
practice in taking decisions cannot bind the Commission or the Courts of the 
European Union."17 This viewpoint will be challenged further below. 

 
4.1 Principle of legal certainty 

 
The notion of legal certainty has been acknowledged as an unwritten part of 

the ECJ's Community law, and it is incorporated into primary law under Art. 2 
sentence 1 TEU.18 Legal certainty is an essential component of the rule of law.19 
This principle mandates that legislation be clear and specific so that those subject to 
jurisdiction understand their rights and obligations and can take appropriate action.20 
The principle of legal certainty also applies to cases such as the prohibition of 
retroactivity and the preservation of legitimate expectations, the latter of which is 
primarily aimed at defending individuals' legitimate interests against the Union's law 
enforcement interests.21 The fact that national courts are called upon to directly apply 
European Union law demonstrates the trust that the European Union legal order has 
in their jurisdiction. It is debatable whether the principle of legal certainty, which is 
basically founded on the common legal principles of the Member States, can be 
regarded as a separate legal source or should rather be regarded as a norm for 
interpreting (written) primary legislation. 22  It is also possible to claim that the 
principle of legal certainty, as an embodiment of the rule of law, at the very least 
prescribes the uniform application of Union legislation. The common principle of 
legal certainty can also be utilized to ensure that the European Commission and 
courts make consistent decisions. An obligation to consider this contributes to 
increased transparency of the legal position and can thus (at least in part) be inferred 
from the principle of legal certainty. The principle of legal certainty is closely linked 
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to the idea of the area of law from Art. 3 (2) TEU and Art. 67 (1) TFEU, which seeks, 
on the one hand, an area without internal boundaries and, on the other, the 
preservation of the legal systems and traditions of the Member States. Even if these 
regulations are more about target norms than substantive regulations, and the goal is 
more judicial cooperation than overarching aspects of the law, it is clear that the 
principle of legal certainty is also in tension, as a result of the internal market concept 
on the one hand and decentralized enforcement of Union law on the other.23 When 
comparing decisions of the European Commission and decisions of national courts, 
the criterion of legal certainty is not necessarily indicative of a gap in trustworthiness. 
Rather, the fact that national courts are called upon to explicitly execute Union law 
indicates the Union legal order's confidence in their ability. This speaks against 
deriving an obligation to take into account the principle of legal certainty entirely at 
the expense of national courts, and it could also be the reason why the ECJ no longer 
concentrated considerably on the principle of legal certainty in the Masterfoods case. 
It is also questioned whether the concept of legal certainty, whose source is 
essentially the common legal principles of the Member States, can serve as a separate 
legal source at all, or whether it should rather be viewed as a norm for interpreting 
(written) fundamental legislation. However, in this opinion, the ECJ should also be 
allowed to develop the law in the sake of legal certainty. It can also be argued that 
the principle of legal certainty, as a manifestation of the rule of law, at the very least 
specifies a uniform application of Union law as a goal, because a uniform assessment 
of the same facts contributes to the stability of legal relationships between economic 
operators, and thus to a stable foundation for the economy in the internal market (and 
the individual Member States).24 This would also be reinforced if national courts, at 
least in principle, took into account rulings or even intended decisions of the 
European Commission. 

Just as it can be argued that a national court's (relevant) consideration of an 
existing (or even intended) decision of the European Commission (in the sense of a 
ban on contrary decisions) serves to ensure legal certainty, it can also be argued that 
the European Commission's (relevant) consideration of an already existing civil 
court decision (in the sense of a ban on contrary decisions) serves to ensure legal 
certainty, especially when the court decision is final. However, it should be noted 
that civil courts in adversarial procedures employ a different method to determining 
the facts. The court determination of the facts is based on the parties' submissions. 
This can result in the civil court conducting a thorough investigation of the facts 
based on witness testimony, documents, and so on, which (at least in theory) 
corresponds to an official inquiry of the facts by the European Commission. The 
underlying facts, on the other hand, can be largely reliant on civil procedural 
processes. As a result, it is conceivable that this does not totally or accurately reflect 
reality in all areas. However, if the European Commission concludes that the facts 
to be assessed by it and the facts assessed by the civil court are identical, the question 
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arises as to whether the principle of legal certainty does not obligate the European 
Commission to take the civil court's position as decisive (in the sense of a ban on 
contrary decisions). This is supported by the fact that the fact that national courts are 
relied upon to implement Union law directly is a statement of the faith that the Union 
legal order places in their competence. From the standpoint of legal certainty, 
attributing a binding or even non-binding orientation impact to pending civil court 
rulings in adversarial procedures makes little sense. The European Commission is 
not required to evaluate ongoing civil procedures since the parties to such a 
procedure have the ability to withdraw the court's decision-making authority at 
(nearly) any moment and the judges only make their judgment after all arguments 
have been exchanged. This is especially true given that the factual foundation of 
court and official processes is not always the same. The European Commission must 
consider the regulatory impact of a final national court ruling if EU primary 
legislation protects it on the basis of constitutional considerations (legal peace, 
stability of legal relationships, orderly administration of justice). The concept of 
legal peace can prevail over acknowledging the legal power of a judicial ruling.  

 
4.2 Loyalty requirement in conjunction with the assignment  

of tasks under primary law 
 

The principle of community loyalty was already understood as a 
constitutional principle based on reciprocity, according to which not only did 
member states have a duty of loyalty to the EU, but also the EU and its institutions 
had a duty of loyalty to the member state;25 this principle is positively worded for 
the Union in Article 4 (3) TEU. Because this requirement of loyalty is understood as 
a fundamental principle of a federal order, and because Art. 4 (3) TEU emphasizes 
"mutual respect... for each individual's own spheres of action in the network of Union 
and Member States," it appears imperative that the European Commission comply 
with existing decisions of national courts issued on the same facts, must not 
fundamentally ignore them, but must at least take them into account. As 
demonstrated above, the concept of legal certainty supports this conclusion.26 The 
need of loyalty is conceptualized as an equal, reciprocal commitment to collaborate 
and, viewed in isolation, does not imply a hierarchical gradient. This could argue 
against an obligation of the European Commission to refrain from taking decisions 
that are contrary to national court decisions.27 The dual enforcement concept of 
Union law - direct enforcement by EU agencies, indirect enforcement by member 
state authorities and courts - is based on the organizational premise of a member 
state administration. However, the system of implementing competences in EU 
competition law deviates from this, because in EU competition law, only the 
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European Commission is permanently assigned implementing competences under 
primary law (Art. 105 TFEU), while national "authorities" are only assigned until 
there is a secondary law regulation according to Art. 103 TFEU, and Art. 107 TFEU. 
In this regard, the fact that the loyalty requirement not only does not specify any 
hierarchical gradient in favor of the courts, but – on the contrary – the European 
Commission as "primus inter pares" with regard to Art. 17 TEU and the special EU 
competition law provisions, works in favor of the European Commission. Against 
this backdrop, it is not evident that the European Commission is also obligated, under 
the loyalty duty, to avoid from making decisions that contradict national legal 
judgements.28 

 
4.3 Effet utile  

 
The ECJ has also argued in support of an obligation to consider the effet 

utile.29 It could be claimed that national courts' autonomy in applying EU antitrust 
law does not necessarily hinder its practical efficacy. The ECJ used the idea of effet 
utile in favor of the national courts being obliged to take decisions of the European 
Commission into account. With this in mind, it may be claimed that the European 
Commission's examination of the application of EU competition law by national 
courts serves its practical efficacy, especially if these courts are particularly 
specialized. However, it is also justifiable that the European Commission's 
autonomous enforcement of Union competition law supports this purpose. It might 
thus be claimed that, on the basis of the effet utile notion, national courts are 
obligated to take European Commission judgments into account. Furthermore, on 
the basis of the concept of effet utile, it can be argued that a factual matter determined 
by the European Commission as the central authority (from the standpoint of primary 
law) and on which a final decision is based should no longer be able to be called into 
question before civil courts. In addition, the effet utile idea is also to be applied to 
secondary law and the European Commission is also the central decision-making 
body within the framework of the merger control regulation, so that here too (in 
conjunction with the loyalty requirement) there is an obligation of such relevant 
consideration.  

 
4.4 Interim conclusion 

 
Insofar as the facts of the case are identical, according to the view 

represented here, the duty of loyalty in the light of the principle of legal certainty 
results in the obligation of the European Commission to deal with the court decision, 
because primary Union law assigns an important task to the national courts when 
enforcing Union competition law, so that their voice should be heard by the 
European Commission. The question of whether the European Commission in this 
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case has to use the court's assessment as a decisive basis (in the sense of a ban on 
contrary decisions) arises from the tension between the goal of a coherent application 
of Union law on the one hand and the European Commission's prominent position 
on the other. According to it the European Commission is required to consider 
"community interests," whereas national courts are not required to do so. 30  It's 
debatable whether this is correct in this context. National civil courts must deal with 
a complaint brought by a party in adversarial proceedings and within the framework 
of civil procedural regulations,31 whereas the European Commission has a pick-up 
point where it discontinues Union interests. However, inasmuch as the European 
Commission has decided to take up a matter, it has done so in the interests of the 
Union. If the European Commission is confronted with a judgement by a national 
court on the same issue, it should be remembered that national courts32 operate as 
functional Union courts in the implementation of Union competition legislation and 
are likewise expected to take Union interests into account, as stated in Art. 4 (3) TEU. 
The notion of loyalty does not presuppose any hierarchy, and under primary law, the 
division of tasks is established by the European Commission rather than by national 
courts. If the European Commission wishes to make a decision that would undermine 
the regulatory effect of a final court decision, it must consider whether a balance can 
be struck between effective enforcement of Union competition law33 and the Union 
law goals of legal peace, stability of legal relationships, and orderly administration 
of justice, and whether the principle of legal certainty34 under Union law already 
requires that a conflicting decision be avoided. The European Commission therefore 
contributes to the unity of the Union's legal framework. 

 
5. Secondary law 

 
Regulation 1/2003 is regarded as a significant secondary law formulation of 

the loyalty obligation. Regulation 1/2003, for example, outlines the objective of 
consistent implementation of competition rules and, in this context, discusses the 
mechanisms of collaboration between member-state courts and the European 
Commission. At the secondary law level, EU competition legislation imposes no 
requirements on the European Commission to take into account national, civil court 
judgements. However, Art. 11 (6) of the Regulation 1/2003 allows the European 
Commission to commence procedures at the expense of the authorities of the 
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Member States. Because there is no corresponding regulation for national civil courts, 
which decide on civil claims in adversarial proceedings, it can be deduced that 
parallel proceedings in front of European Commission and courts are possible, but 
there is no obligation to take one or the other direction into account. Art. 15 (2) of 
the Regulation 1/2003, which provides for a member state's obligation to transmit 
corresponding judgments to the European Commission, may support the fact that the 
European Commission orients itself on such judgments. 

 
6. No obligation for the European Commission to identify relevant 

national court decisions 
 
Insofar as the European Commission is obligated to deal with the opinion of 

national civil courts where the facts of the case are identical, the question of whether 
the European Commission can get information of the relevant judgements at all 
arises. According to the point of view expressed here, the European Commission is 
required under the loyalty requirement to investigate any past court judgements if 
there are signs that such a decision has been made. This already corresponds to its 
role as monitor of the application of Union law (Art. 17 (1) TEU). However, it is 
debatable whether the duty of loyalty extends so far that the European Commission 
would be obligated without cause to investigate pending decisions to see if a court 
in one of the Member States has already dealt with the issue. The goal of a coherent 
implementation of Union competition law and the task of the European Commission 
to monitor Union law on the one hand, and the goal of a meaningful self-organization 
of the European Commission on the other, can be drawn from Art. 13 TEU and Art. 
249 (1) TFEU. Thus, if a national court requires information that only the European 
Commission can provide, the principle of loyal cooperation will, in principle, require 
the European Commission to provide that information as soon as possible when 
requested by the national court, unless refusal is justified by overriding reasons.35 
This raises the question of whether national courts must notify the European 
Commission about their decisions. According to the view represented here, the 
obligation to cooperate from Art. 4 (3) TEU is not sufficient to the extent that the 
national civil courts, which decide in adversarial proceedings, would be obliged to 
make their judgments available to the European Commission proactively, i.e. on 
their own initiative, without cause and without request. Similarly, prior to the 
adoption of Regulation 1/2003 and the implementation of today's Art. 29 Regulation 
2015/1589, the ECJ concluded that national courts should only be allowed to ask 
questions if this "proves to be compatible with the national procedural provisions".36 
This corresponds to the fact that the EU legislative has provided for secondary law 
regulation, but only for antitrust law: Art. 15 (2) of the Regulation 1/2003 requires 
member states to send judgements on Union antitrust law to the European 
Commission. In summary, the national courts only have to transmit their decisions 
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to the European Commission if they are obliged to do so under secondary law. 
Conversely, the European Commission must research corresponding decisions if it 
has any indication that such a decision has been made. 

 
7. Conclusions 
 
Even while national civil courts play an essential role in the implementation 

of Union competition law, the European Commission's responsibility to take national 
civil courts judgements into consideration cannot be inferred from basic legislation 
and is not governed by secondary law. Above all, the role of the European 
Commission as primus inter pares, which is laid down in primary law, speaks against 
such a duty. However, insofar as the facts of the case are identical, according to the 
view represented here, the obligation of the European Commission to deal with the 
court decision results from the requirement of loyalty in the light of the principle of 
legal certainty. In this case, the European Commission must also examine whether 
Union law protects the regulatory effect of a final court decision and whether 
contrary decisions should therefore be avoided. If the European Commission has 
cause to think that such a decision has been made, it must conduct an investigation. 
The European Commission is not compelled to conduct inquiries without a reason. 
There is a supplementary legal regulation for the domain of Union antitrust law with 
Art. 15 (2) of the Regulation 1/2003, which considerably streamlines the European 
Commission's access to national court judgements. However, there is no such 
obligation for the other areas of Union competition law, state aid law and merger 
control law. 
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