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Abstract

Migration within the European Union is one of the main mechanisms for promoting
and supporting the citizens of the Member States, being a component of the European
internal market. For the last 6 years, amid illegal migration from outside Europe, the Union
has been under strong pressure of solidarity, with border states, especially Greece and Italy,
being severely affected. The emergence and development of COVID-19 has affected both the
countries of the Union, the economies and the citizens, but also the migrants in the camps
organized on the territory of the Union. The scientific paper addresses the legal aspects of
the situation, the legal ways to ensure solidarity, but also respect for human rights for those
in the camps. By using the logical method, the comparative method, but also the historical
one, the presentation of the legislative norms, of the judicial practice for a good knowledge
and understanding of the phenomenon is considered. Through this study we contribute to the
standardization of scientific approaches to migration and to the determination of the
obligations of the Member States of the European Union.
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1. Migration, a reality of the international society

Migration has been, throughout history, and still is, perhaps more acutely
than ever, a topic that has yet to give Europe peace. From the occupation and
plundering of Rome by Alaric's Visigoths in August 410 until today, civilization has
faced such phenomena. The causes that determined the migration phenomenon are
diverse, but a common thread connects all these events: the desire of people for a
better standard of living, to live in a better society, to benefit from more
opportunities. The causes that determined and determine the migration are multiple,
analyzed sociologically and politologically in detail. The development of the
Communities and, subsequently, of the European Union, led to an extensive process
of legal migration in the internal market, which led to an indisputable progress in the
construction of Europe, cultural exchanges being doubled by a development of the
regions and a strengthening of the European spirit. Freedom of movement as well as
freedom of establishment are today indisputable values of European citizenship. But
at the same time, the success of the construction of Europe has generated a desire of
the citizens of other states, outside Europe, to try, not always by legal means, to look
for a better future for themselves and their families; in which security, freedom,
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values are not questioned. From a legal perspective, in this study we will address the
phenomenon of transnational migration, which the European Union has faced for the
last 6 years.

The causes that determined the migration phenomenon start from the Arab
Spring, the jasmine revolution in Tunisia being the first international event that
determined major political and legal changes in the Middle East. Revolutions spread
and dictatorial regimes were overthrown in both Egypt and Libya, but the
consequences of military clashes affected the security of citizens, the security of life,
their heritage, and the political succession dominated by the lack of democratic
culture and education in the spirit of promoting human rights has led to constant
revenge against those who did not share the beliefs of those who ruled those states.

2. Legal migration in the European Union

During the Union's development, both the Member States and the
institutions encouraged internal migration, whether for educational, cultural or
employment purposes, but also the legal migration of third-country nationals. The
legal regulations of the European Union have generated a solid institutional
framework, in which citizens of various states can participate in sectoral
development by holding highly qualified positions? by applying to a fast-track
system for obtaining a residence permit for profit, followed by the regulation of a
mechanism for applying for a work visa in a single, simplified procedure.®
Subsequently, Union regulations were aimed at seasonal workers in third countries,
who have the possibility to work in the Member States in temporary work for a
maximum period of 9 months, depending on the nature of the work performed*.

In the conditions in which the economy adapts to a process of globalization,
and economic operators develop and diversify their activity, without taking into
account the physical borders between states, Union regulations have also been
updated to allow the relocation of third-country nationals within the same
companies®. These facilities have been extended both to the states that are in the
process of negotiating accession and to the citizens of the Eastern Partnership states,
the Asian partnerships, or to the countries in the vicinity of the Union. The
development of scientific research, the extension of the Erasmus + university
exchange program for researchers, teachers or students, training courses or student
exchanges are regulated by acts deriving from legislation®.

Even if the legal regulation of these situations has not been the subject of a
primary, treaty rule, legal relations are opposable to the Union, states and those
wishing to use a form of legal, temporary or permanent migration. The form chosen
for the regulation, that of the directive, took into account the need to standardize
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migration procedures, in conjunction with the elements of the sovereignty of the
Member States of the European Union. The criticism that some states have been late
in transposing the provisions of the directives into national law is remedied by
applying the effects of the directive to the legal rules applicable to the parties. In
order to prevent misconduct by States, the Court of Justice of the European Union
has maximized the legal effectiveness of the Directive, by its direct effect, as a
genuine indirect sanction against States’. Any person affected in his legitimate right
by the incorrect, partial implementation, or failure to transpose the Directive into
law, has the possibility of invoking the direct vertical upward effect of the Directive
in litigation before the courts®.

The legal migration of third-country nationals is regulated both in the
legislation of the Member States and in the legal regulation of the European Union.
Avrticle 2 (2) of the TFEU lists the area of freedom, security and justice as being in
the shared jurisdiction of the Union with the Member States. Respecting the principle
of subsidiarity, each national state has its own national legislation on the
establishment of legal rules on immigration, asylum and return policies in the
country of origin and at European level legal regulations have been approved as well.
Regulation 343/2003 laying down the criteria and mechanisms for determining the
Member State responsible for examining an asylum application lodged in one of the
Member States by a third-country national® was correlated with the provisions of
Regulation 1560/2003%° supplemented by rules on common procedures for
protection and withdrawal of international protection.'* Regulation 604/20132, also
known as the Dublin 111 Regulation, laying down the criteria and mechanisms for
determining the Member State responsible for examining an application for
international protection, presented in one of the Member States by a third-country
national or a stateless person shall include the elements taken into account in
determining responsibilities for granting international protection to third-country
nationals entering the Union by land, water or air, whether or not they are refugees.
Avrticle 13 of the regulation designates as the state responsible for processing the
application, the first state in which the person entered??,
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Migration must be distinguished from mobility within the European Union.
The concept of mobility differs from migration in at least two dimensions: spatial
and temporal. Mobility covers intra-European cross border movement of EU citizens
and has a rather short term, temporary character®,

Imagining a new model of development, operational and sustainable at
European level, forces the members of the scientific landscape but also those of the
real economy environment to take into consideration even more parameters such as
the transition from a societal logic based primarily on conformity to one in which
the proactive behavior open to new challenges in the process of reporting on the
mechanisms of European integration is essential®.

3. The migration flow from 2015-2020

Since the spring of 2015, an impressive number of third-country nationals,
usually from the Middle East, have ventured across the Mediterranean to apply for
asylum in the Member States. The motivations were diverse, from the fear of war,
the fear of political or religious persecution to the search for a better future for
themselves and their families, or the desire to have access to a better educational or
entrepreneurial system. Regardless of the motivation, the chosen means was an
illegal one, of illegal crossing of the sea, towards the border of the Union, with legal
and criminal implication®®, Using the despair and fear of the people, vast illegal
networks have organized transport operations, in illegal conditions, unsafe for
passengers. The overloading of boats, sometimes themselves being improvised and
unsuitable for crossing the sea, but also the desire for maximized profit, led to real
tragedies, thousands of people losing their lives during the illegal endeavor. In the
face of the emerging humanitarian drama, the European Commission proposed a set
of 10 immediate measures and sent a communication to the institutions concerned,
proposing directions for action aimed at strengthening patrol capacity in the
Mediterranean, in order to discourage illegal trafficking to the European Union,
operations for the capture or destruction of vessels used in illicit trafficking in human
beings to the Union, support for states affected by the high influx of immigrants and
international cooperation to protect both the interests and rights of persons and the
protection of the interests of Member States®’.

The reaction of states to the Commission's proposal to relocate immigrants
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was different: states with a colonial memory reacted in favor of identifying solutions,
while states with no experience in managing immigrant flows invoked state
sovereignty to oppose the proposal. Among the public positions, the position of the
Slovak Prime Minister Robert Fico. In a first reaction, he claimed that the
government he led would approve of receiving only 100 refugees from Syria, which
he would select according to his own criteria. Subsequently, the number increased
to 200, provided they were Christians®®. This radical and sovereign position is
certainly contrary to the principle of non-discrimination governed by Article 2 of the
Treaty on European Union.

Compared to the unprecedented migration flow of over 1.5 million people
in 2015 and over 1.2 million asylum applications in member countries in 2016°, the
response was to activate solidarity, as the fundamental principle of the Union, and to
identify mechanisms for the resettlement of migrants from frontline states to other
states, as well as financial support for those directly affected. The two decisions
issued in 2015%° have as object, as stipulated in Article 1 of the decision: provisional
measures in the area of international protection for the benefit of Italy and of Greece
in view of supporting them in better coping with an emergency situation
characterised by a sudden inflow of nationals of third countries in those Member
States.

The decisions determine, on the one hand, the number of migrants to be
relocated to the other Member States, and on the other hand it regulates that Greece
and Italy will be the states that will decide directly on the relocated persons and the
state in which they will go. Member States may oppose relocation individually, in
particular cases and only for reasons of security and public order. The Czech
Republic, Hungary, the Slovak Republic and Romania voted against Decision
2015/1601, arguing that human rights and primary law rules had been violated,
including by affecting the sovereignty of States?.

However, the nationalist discourse has continued at European level, with
speeches by Hungarian Prime Minister Viktor Orban violating fundamental human
rights through claims that all terrorists are migrants. The provisions of the Dublin
Regulation??, constantly invoked by states in an attempt to justify the non-
implementation of those decisions, could not be changed, and the Commission's
proposal to amend the 2016 regulation falls within the same institutional typology.
The direct or factual opposition of the states to the implementation of the two
relocation decisions led to a failure to lift the pressure on the two frontline states,
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with consequences that are difficult to measure in terms of respect for fundamental
human rights for those in migrant camps, overcrowded and lacking in minimum
comfort elements. The erection of fences on the border with Serbia and Croatia by
Hungary has generated images of a cold war, in which humanity seems inferior to
the protection of illusory state rights. At about the same time, the European
Commission has opened infringement proceedings against states for non-compliance
with European asylum rules in the Member States, during which time the Slovak
government?® and the Hungarian government? brought actions for annulment before
the Court of Justice of the European Union against the two relocation decisions,
alleging that the measures adopted in the decisions were disproportionate. The two
actions were connected, and the Court's judgment was given in September 2017. By
judgment of the Court of Justice, the two actions were dismissed as unfounded, on
the ground that the two decisions had been taken in compliance with the primary
rules of European Union law. With regard to the notion of the responsible state, the
Court considers it in its recitals: “The system set up by Decision 2015/1601
establishing provisional measures in the area of international protection for the
benefit of Italy and Greece is based — like the system established by Regulation No.
604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection lodged in one
of the Member States by a third country national or a stateless person — on objective
criteria rather than on a preference expressed by an applicant for international
protection. In particular, the rule concerning the responsibility of the Member State
of first entry, laid down in Article 13(1) of that regulation, which is the only rule for
determining the responsible Member State laid down in that regulation from which
Decision 2015/1601 derogates, is not linked to the applicant’s preference for a
particular host Member State and does not specifically seek to ensure that there are
linguistic, cultural or social ties between the applicant and the responsible Member
State™?s.

To summarize, we can say that the legal approaches focused on two
components: those who spoke out against decisions in support of frontline states
invoked the Dublin regulations, according to which the responsibility for managing
the flow of migrants lies with the state in which they made the first request, and that
any other approach would violate international rules, while the vast majority of states
have argued that the principle of solidarity cannot remain a meaningless norm and
that states have an obligation, as direct and immediate participants in Union policies,
to make this principle effective?.
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4. The Union's response to migration issues

In order to counteract the effects of migration, which peaked in 2015-2016,
the European Union considered, in addition to the relocation of migrants, the
following types of action: partial suspension of Schengen agreements, conclusion of
agreements with Turkey, structural change of FRONTEX, respectively the
amendment of the Dublin regulations?’. The adoption of Regulation 2016/1624
brings important elements regarding the management of the Union's external
borders. Article 1 of the regulation provides that it “establishes a European Border
and Coast Guard to ensure European integrated border management at the external
borders with a view to managing the crossing of the external borders efficiently.
This includes addressing migratory challenges and potential future threats at those
borders, thereby contributing to addressing serious crime with a cross-border
dimension, to ensure a high level of internal security within the Union in full
respect for fundamental rights, while safeguarding the free movement of persons
within it.”%,

In 2015, more than 850,000 migrants arrived in the Greek islands from
Turkey, by sea, in a context in which in 2014 there were just over 41,000 such
situations. In response to the concrete situation, in March 2016, after there had been
two more such meetings in 2015, the European Union and Turkey adopt a joint
declaration aimed at deepening cooperation between the Parties in order to properly
manage the flow of migrants under conditions of human rights protection. The
Declaration?® contains, inter alia, the following elements:

“1) All new irregular migrants crossing from Turkey into Greek islands as
from 20 March 2016 will be returned to Turkey. This will take place in full
accordance with EU and international law, thus excluding any kind of collective
expulsion. All migrants will be protected in accordance with the relevant
international standards and in respect of the principle of non-refoulement. It will be
a temporary and extraordinary measure which is necessary to end the human
suffering and restore public order. Migrants arriving in the Greek islands will be duly
registered and any application for asylum will be processed individually by the
Greek authorities in accordance with the Asylum Procedures Directive, in
cooperation with UNHCR. Migrants not applying for asylum or whose application
has been found unfounded or inadmissible in accordance with the said directive will
be returned to Turkey. Turkey and Greece, assisted by EU institutions and agencies,
will take the necessary steps and agree any necessary bilateral arrangements,
including the presence of Turkish officials on Greek islands and Greek officials in
Turkey as from 20 March 2016, to ensure liaison and thereby facilitate the smooth
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functioning of these arrangements. The costs of the return operations of irregular
migrants will be covered by the EU.

2) For every Syrian being returned to Turkey from Greek islands, another
Syrian will be resettled from Turkey to the EU taking into account the UN
Vulnerability Criteria. A mechanism will be established, with the assistance of the
Commission, EU agencies and other Member States, as well as the UNHCR, to
ensure that this principle will be implemented as from the same day the returns start.
Priority will be given to migrants who have not previously entered or tried to enter
the EU irregularly. On the EU side, resettlement under this mechanism will take
place, in the first instance, by honoring the commitments taken by Member States in
the conclusions of Representatives of the Governments of Member States meeting
within the Council on 20 July 2015, of which 18.000 places for resettlement remain.
Any further need for resettlement will be carried out through a similar voluntary
arrangement up to a limit of an additional 54.000 persons. The Members of the
European Council welcome the Commission's intention to propose an amendment to
the relocation decision of 22 September 2015 to allow for any resettlement
commitment undertaken in the framework of this arrangement to be offset from non-
allocated places under the decision. Should these arrangements not meet the
objective of ending the irregular migration and the number of returns come close to
the numbers provided for above, this mechanism will be reviewed. Should the
number of returns exceed the numbers provided for above, this mechanism will be
discontinued.

3) Turkey will take any necessary measures to prevent new sea or land routes
for illegal migration opening from Turkey to the EU and will cooperate with
neighbouring states as well as the EU to this effect”.

This agreement, drawn up in the form of a declaration, not a legislative act
or an agreement of international law to which the Union is a party, has given rise to
discussions as to its nature. Given that both the Vienna Convention on the Treaties
and the Union's rules of procedure do not require an act to take effect only in relation
to its name, an important issue is its opposability to the Member States; in particular
as regards the transposition of its understanding into national law?!. However, being
called to rule, The Tribunal annuls the actions on grounds of lack of jurisdiction®,
invoking questionable, organizational elements, even if the Commission had been
designated as the coordinator of the implementation of the declaration and even if
the Union's financial effort was more than EUR 3 billion®. The appeal, in this case,
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was declared inadmissible by the Court of Justice. The recent jurisprudence of the
ECHR does not consider that the mentioned statement could violate Articles 3-5 of
the Convention, by reference to the general rules for the protection of human rights®.
Even if there are other cases pending before the two courts, which could lead to a
substantive assessment of the declaration and its qualification as a legislative act of
the Union, from a practical point of view, recent developments in the field of
migration regulation lead to a new Union policy.

Announced from the moment of his candidacy for the position of President
of the European Commission®, the Pact on Migration and Asylum was the subject
of a Communication from the European Commission®* (Final Com. 609 of
23.09.2020). This form of soft law has been used to seek consensus between the
Commission, Parliament and the Member States, with the intention of amending and
supplementing the derived legislation governing asylum, Dublin regulations, control
at the external maritime border and the protection of persons located within the
territory of the Union.

The Communication aims to ensure that, following the adoption of the
accompanying legislation, there is better and fairer management of external borders,
and that there are uniform asylum rules at state level, including in terms of
simplification and return rules in the countries of origin, effective solidarity
mechanisms when a state is facing humanitarian crisis situations, developing policies
on the management of migrants and their return to the countries of origin. At the
same time, with regard to the establishment of good diplomatic and economic
relations, the Commission envisages developing partnerships with countries facing
a large number of departures, respectively with transit states, as well as attracting
young talent and supporting effective policies for their integration into host states.

5. Covid-19 and human rights

At the beginning of 2020, the medical situation in China surprised the whole
world, and the ravages of an unknown virus showed a much greater threat than any
other previous medical situation. The Member States of the Union soon faced an
emergency medical situation, requiring measures that would temporarily suspend the
free movement of persons. ltaly, a frontline state in the migration phenomenon in
recent years, has been severely affected by the COVID-19 pandemic, and the
medical system has not been able to cope with the demands.

The measures taken by the European Union and the states have been aimed
at limiting the transmission of the virus and protecting the population from
contracting the disease. To this end, measures have been adopted that have affected
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the free movement of persons on European territory, but also the economy in its
entirety®”. Even the lucrative legal migration of European citizens has been affected,
with jobs unsafe and unsustainable, while nationalist anti-migration trends have
emerged in many European countries®. Being a major crisis in the medical system,
in which medical staff often had to decide to provide medical care only to those who
needed it, it has certainly also affected migrant/refugee camps on the territory of the
Member States.

The exacerbated religious approach started by Hungarian Prime Minister
Viktor Orban has been continued, generating a strong sense of Islamophobia in many
states®. On the other hand, the use of the topic of migrants in domestic political
campaigns has shown a break between the principles of the European Union and the
practice of some states.*.

Migrant camps have remained few in numbers and overcrowded, with living
conditions that do not correspond to a decent living. The poor preparation of states
to effectively integrate migrants is still inadequate, and the hope of a better life,
which animated the great mass of those who entered the territory of the Union, tends
to disappear, leaving in its place a feeling of hatred, of political and religious
radicalization.

The interventions of non-governmental organizations and humanitarian
organizations cannot replace the precariousness of the national and European
institutional effort, and the postponement of a concrete intervention can trigger a
humanitarian drama. Access to education, learning the language of the state in which
they are housed pending the decisions of the authorities, access to a minimalist
medical system and psychological and family counseling are essential to respect the
letter and spirit of international human rights norms*,

The recent misunderstandings between the European Union and Turkey may
have a direct and immediate effect on the reopening of the Pandora's box and the
emergence of a new wave of migration in the spring of 2021. Such a situation would
have direct effects on frontline states, especially if the Migration Pact is not followed
by a swift adoption of the accompanying secondary legislation.
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It is true that most migrants are not refugees and that their status is that of

asylum seekers who have entered the territory of the European Union illegally.
However, pending a decision on admission or return, we should be aware that if the
standards of living in their home countries were sufficient, they would not have
risked everything to come to the Promised Land! And we should remember that, just
like us, they are human!
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