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Annomayus. PaccMaTpuBaroTCs BONPOCHI, IOCBSAILICHHbBIE PETYIMPOBAHUIO UMYIIECTBEHHBIX
OTHOLIEHUH CYNPYroB B MEXJYHApOJHOM YaCTHOM IIpaBe. Borpockl, CBA3aHHBIE C ONpPEAEICHUEM
peXMMa HMYIIECTBEHHbIX OTHOILUEHUH CYNPYroB B MEKIYHApOJHOM YacTHOM IIpaBe, HMEIOT
0oraryro MCTOpPHIO B JOKTPUHE M Ha MpakTHKe. PaccmarpuBaloTCs KOJUIM3MOHHBIE BOIPOCHI
3aK/loueHus: Opaka, a Takke JOrOBOPHOTO peXuMa HMYIIECTBa CynpyroB. PackpeiBaercs
cozepkanre MuHckoi 1 KumnHeBckoil KOHBEHIUI 110 TOBOY UMYILIECTBEHHBIX IPABOOTHOIIECHUH
MeXy cynpyramu. B yacTHOCTH, B KOHBEHIMSIX CKa3aHO O TOM, YTO MMYILIECTBEHHbIE OTHOLIEHMUS
MEXJy CyNpyraMu OIpPEIENSIIOTCS 3aKOHOJATeIbCTBOM JIOTOBApUBAIOLIEHCS CTOPOHBI, Ha Ybei
TEPPUTOPUU OHU COBMECTHO NMPOXKUBAIOT. B cilydae ecnu My *HUBET B OTHOM JIOTOBAapPHUBAIOLIEMCS
roCyJlapcTBe, a *eHa B JPyroM, U 00a MMEIOT OIHO U TO K€ IPa)/IaHCTBO, UX MMYLIECTBEHHBIE
MIPaBOOTHOUIEHMSI PEryIUpPYIOTCS IPAaBOM TOW CTpPaHbl, TpakJaHAMH KOTOPOW OHM SIBIISIFOTCS.
Vnensiercsi BHUMaHuEe ABYCTOPOHHUM JOrOBOpaM O NMPaBOBOW MOMOIIM rOCyAapcTBaM B 00JIacTH
MMYILECTBEHHBIX OTHOILICHUN MeXay cynpyramu. K mpumepy, Takoil TOroBop CyIIECTBYET MEKIY
Poccueit u OCTOHMEH, M OH INOMOTAET YPETyIUpPOBaTh Pa3INYHbIE BONPOCH MMYILECTBEHHOI'O
XapakTepa MeXay cynpyramMu. BHyTpeHHee 3aKOHONATeNbCTBO Pa3HbIX TOCYIApPCTB IMO-Pa3HOMY
perIaMeHTUPYET BOIPOC OIpeNeeHHs pekruMa UMylecTBa cynpyros. Hanpumep, B rocynapcTBax
aHIJI0O—CAKCOHCKOM MPaBOBOM CUCTEMBI M B OOJIBIIMHCTBE MYCYIbMAaHCKUX CTPaH CYIIECTBYET JIUIIb
PEeXUM pa3fenbHOM coOcTBeHHOCTH. HampoTuB, B rocyaapcTBax poMaHO-TEpMaHCKOW MPaBOBOM
CUCTEMBI MPEUMYIIECTBO OTHAETCS PEXUMY OOIIe COOCTBEHHOCTHU CYHpPYroB, U JOIYCKAaeTCs
BO3MOYKHOCTb YCTAQHOBJIEHHSI HMHOTO peXHMa HMMYIIECTBEHHBIX OTHOLIEHUN IO COIVIAIIEHUIO
cynpyros. 1o aTomy npuHIMIy U pa3BUBaeTcsa ceMelHoe npaso B Poccum.

Abstract. This article deals with the issues of regulation of property relations of spouses in
private international law. The article deals with the conflict issues of marriage, as well as
the contractual regime of property of spouses. The article reveals the content of the Minsk and
Chisinau conventions on property relations between spouses. In particular, the conventions say that
the property relations between spouses are determined by the legislation of the Contracting party in
whose territory they live together. If the husband lives in one Contracting state and the wife in
the other and both have the same nationality, the law of the country of which they are nationals
governs their property relations. Attention is paid to bilateral agreements on legal assistance to
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States in the field of property relations between spouses. For example, such an agreement exists
between Russia and Estonia, and it helps to resolve various property issues between spouses.
The domestic legislation of different States regulates the issue of determining the regime of
matrimonial property in different ways. For example, in the States of the Anglo-Saxon legal system
and in most Muslim countries there is only a regime of separate property. On the contrary, in
the States of the Romano—German legal system, preference is given to the regime of common
property of spouses, and it is possible to establish a different regime of property relations by
agreement of the spouses. According to this principle, and developing family law in Russia.

Kniouegvie cnosa: AMyIeCTBEHHBIC OTHOILICHUS, CYNIPYTH, MEXIYHAPOJHOE YACTHOE IMPAaBO,
Opak, OpadHbIi TOTOBOP, OPaYHO-CEMEIHBIC OTHOIIICHUSI.

Keywords: property relations, spouses, international private law, marriage, marriage contract,
marriage and family relations.

Kaxnoe rocymapcTBo mo-pasHOMY pEIIAMEHTHPYET BOIPOCHL, Kacaroumuecs OpadHo-
CEMEHHBIX OTHOLIEHWH. B 4YacTHOCTH, 3TO Kacaercs MMYLIECTBEHHBIX OTHOLUEHUM MEXAy
cynpyramu. Tak, B Konctutyuum Poccuiickoil @enepauuu 3akperieHOo B yacTu 3 crarbu 19
IIOJIOKEHUE O TOM, YTO MY>KUMHBI U KEHILMHBI 00J1a/1al0T paBHBIMU [IpaBaMH U CBOOOJAMH, a TAKKe
paBHBIMHU BO3MOXKHOCTAMHU i uX peanusauuu (1). [Ipu Bo3HUKHOBEHHH BONpPOCA O MPUMEHUMOM
IIpaB€ B OTHOLUEHUM CYIIPYIOB, COBMECTHO NPOXKMBAIOIIMX Ha Tepputopuu Poccuu, omuH u3
KOTOpBIX SIBJISIETCS WHOCTpaHLleM WM o00a, MpUMEHsAeTCsl MPHHLMI COBMECTHOIO MecTa
KUTEJbCTBA.

Cemelinbiii  konekc P® 3akpemsiser JAaHHbIM HOpuHOMO B crathbe 161: nuuHbIe
HEMMYILECTBEHHbIE Y MMYILECTBCHHbIE NpaBa U 00A3aHHOCTU CYIPYTOB JIOJKHBI OIPEEATHCS B
COOTBETCTBHE C 3aKOHOJATEIICTBOM TIOCYAApCTBA, HA TEPPUTOPUU KOTOPOIO OHHU HMEIOT
COBMECTHOE MECTO IKHTelnbcTBa (2). B cioydae OTCyTCTBHA TakoBOrO  HEOOXOIMMO
PYKOBOACTBOBAThCSl 3aKOHOJATEIBCTBOM TOCYAApCTBa, Ha TEPPUTOPUU KOTOPOTO CYNPYrd HUMENIH
MIOCJIEHEE COBMECTHOE MECTO JKUTENIBCTBA.

Jns Toro 4troObl HawIydlIMM oOOpa3oM ONPEAETUTh U YHOPSJAOYUTh HMYLIECTBEHHBIE
OTHOILIEHUSI MEXIY Cylnpyram, MpuUMEHseTcs OpauHbli JOroBOp. DTOT JOKYMEHT IpPEACTABISET
co00i1 coralieHye Jull, BCTYMAIOUMX B Opak WK yKe SIBJISIOIINUXCS MYKEM M JKEHOMW, MO TOBOY
MMYIIECTBEHHBIX NPaB U 00s3aHHOCTEH, KaKk BO BpeMs Opaka, Tak U B CIy4yae €ro pacTOpPXKEHHS.
Hanpumep, B ciyyae 3akirodeHus OpayHOrO JOroBOpa CYMpPYTd MOTYT U3MEHHUTh 3aKOHOAATENBHO
OTIpe/IETICHHBI PEXUM COBMECTHOM COOCTBEHHOCTH U YCTAHOBHUTH PEXHM COBMECTHOMH, J0JIEBOH,
pa3nenbHoil coOcTBeHHOCTH. IlpuuemM 53TO BO3MOXHO OCYHIECTBUTH M B OTHOIIEHHWU BCErO
UMYILECTBA, U B OTHOLIEHUH €r0 ONPEAEIEHHOTO BUAA.

B CewmeitHom kogekce P® mnpeaycMOTpeHO, 4YTO €ClIM CYNpyrd HE HMEIT O0O0LIero
IpaX/JaHCTBA, TO NPHU 3aKIIOYEHUH OpayHOro JOroBopa OHM CaMHU BIIpaBe BBIOMpPATh TO
3aKOHOJATEIbCTBO, KOTOPOE OYyJET peryiupoBaTh UX NPaBOOTHONIEHHUS |2, ¢. 6].

Bonpochl pernaMeHTalnny MMYIIECTBEHHBIX OTHOIIEHUH MEXIY CYNpyraMu pacKpbIBalOTCs
TaK)Ke B Pa3IMUHBbIX KOHBeHLUAX. Tak, MuHckas koHBeHIHd 1993 roga n KummneBckas KOHBEHLINA
2002 roga mpeaycMarpHuBaroOT CIEAYIOIIEE:

—MMYIIECTBEHHbIE OTHOIIEHHUSI MEXKIYy CYNpyraMu OIpeAeNsioTCsS 3aKOHOAATeIbCTBOM
JIOTOBApUBAIOLIEHCSl CTOPOHBI, HA YbEHl TEPPUTOPUM OHM COBMECTHO INpPOXKHUBAIOT. B ciydae eciu
MYX KHMBET B OJJHOM JIOTOBapUBAIOIIEMCS TOCYIapCTBE, a KeHa B JPYroM, U 00a UMEIOT OJTHO U TO
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K€ TPakIaHCTBO, MX HMYIIECTBEHHbIE IMPABOOTHOLIECHUS PETYIUPYIOTCS IMPAaBOM TOM CTpaHBbI,
rpax<J1aHaMu KOTOPOIl OHU SIBIISIFOTCS;

—€CJIM OJIMH U3 CYNPYrOB — TPAXKIAHUH OAHOM JOTOBAPUBAIOLICHCS CTOPOHBI, @ BTOPOM —
JOpYrod, MpU 3TOM OJIMH M3 HHUX >KMBET B OJAHOM TIOCYyHapcTBEe, a APYrod B APYroM, TO HX
MMYIIECTBEHHbBIE OTHOILECHUSI PENIAMEHTHPYIOTCS 3aKOHOJATEJIbCTBOM CTpPAaHbl, B KOTOPOW OHHU
HMEIH CBOE MOCJIEIHEE COBMECTHOE IIPOKUBAHUE;

—€CIM MYX UM JK€Ha HE HMEIM COBMECTHOI'O MeECTa JKUTENbCTBA HAa TEPPUTOPUSIX
JIOTOBapHUBAIOLIUXCS. CTOPOH, TO IMPUMEHSAETCS 3aKOH CTOPOHBI, PACCMATPUBAIOIIEH BO3HUKIIHMNA
crop.

Heo6xonumMo MOMHUTH M O CYIIECTBOBAHUH JIByCTOPOHHUX JIOTOBOPOB O MPABOBOM MOMOIIH
MEX1y rocygapcrBaMu. Takue IOroBOpbl 3HAUUTENBHO YIPOLIAKOT MPOLENYpY ONpEeAcIeHUs
HMMYIIECTBEHHBIX MIPaB CYIIPYrOB B MEXIyHApOAHOM yacTHOM Ipase. K npumepy, mexay Poccueit u
DcToHuen Takoil 10roBop 3akitoueH. CornacHo JaHHOMY JOTOBOPY, OTHOILIEHUS MEXY CYNpYyTramH,
ABJIIOIMMUCS TpaXJaHaMU OAHOM CTpaHbl, W NPOXKUBAIOLIME B JPYrOM TOCYIapCTBE,
PEryIUpPYIOTCS 3aKOHAMU TOT'O TOCYIAapCTBa, IJI€ OHU COBMECTHO IPOKHUBAIOT.

BaxxHoil 0COOEHHOCTBIO B PEryJIMPOBaHUN MMYILECTBEHHBIX OTHOIIEHUNW MEXAY CyNpyramu
SBIIIETCS BO3MOXKHOCTh B TOJAABISIONIEM OOJBUIMHCTBE CTPaH BO3MOXKHOCTh YCTAHOBJICHHE
JIOTOBOPHOT'O WJIM JIETaJIbHOro pexuma umyuniectsa [1, c. 164]. JleranbHblil pexuM HMYyIIECTBa
MOJKET OBbITh TPEX BUJIOB:

1) pesxxuM oOLIHOCTH (XapaKTepeH JUisl Takux crpad kak Ppanuus, [IBelinapus, HEKOTOpbIE
mrarel CHIA);

2) pexxuM pazzaenbHoCTH (pacrpocTpaneH B AHInM, ['epmanun);

3) pexxum omnoxeHHou oomuoctu (LBemnus, Janus, Hopserus).

Pexxum oOmHOCTH TOApa3yMeBaeT, 4YTO CYNPYrd OOJagaroT COBMECTHBIM  IIPAaBOM
COOCTBEHHOCTH Ha UMYIIECTBO, HAXKUTOE B Opake, Ha CPEeJCTBA OT I0XOAO0B HA MX UMYIIECTBO.

Jlns pexxuMa pas3ieIbHOCTH MMYIIECTBA XapaKTEPHO, YTO KaXKJIOMY B OTIAEIBHOCTH CYNPYTyY
MPUHAUIEKUT HE TOJBKO HMMYILECTBO, COOCTBEHHUKOM KOTOPOTO OH SBJSJICS A0 Opaka, HO U
MMYILECTBO, MPHUOOpETEHHOE UM B Opake Ha CBOU JAEHbIU. VIHBIMH CJIOBaMH, €CIIM KEHIIMHA He
paGoTaeT, a BeleT JOMallHee XO3iHCTBO, OHAa B Clyyae pa3BoJa HHUYEro He IOJIy4yaeT, Bce
MMYILECTBO MOIYMHEHO MPAaBUITy Pa3ieabHOCTH uMylecTBa [3, ¢. 212]. OnHako, 3a 10Jroe BpeMs
00pBOBI MEKTyHAPOIHOTO KeHCKoro aBrkeHus B AHruu u CIIIA 3a cBou mpaBa, ObLITH BHECEHBI
3HAYUTEJIbHBIC YITYUILIEHUS IO JTAHHOMY BOIIPOCY.

Panbie, ecnu JkeHIIMHA, cocTosIIas B Opake, NMpU3HABAlach HEAEECHOCOOHOM, mpaBo
YIPaBICHUsS] MMYLIECTBOM Iepexoawsio ee cynpyry. C npHU3HaHMEM 3aMyXHEW JKEHIIMHBI
JICECIIOCOOHON 3a MYXKeM JO TIIOCJIEIHEr0 BPEMEHM BCE K€ COXPAHSINCh 3HAUUTENIbHbIE
MpeUMyIIecTBa B YIPABJIEHWU HMYLIECTBOM U pEIIEHUWH MarepHallbHbIX BOIpPOCOB Opaka. B
HEKOTOpbIX cTpaHax (ApreHTtuHe, bpaswiuu, Vcnanum) 3TH npeuMyIecTBa, XOTs U B HECKOJIBKO
YP€3aHHOM BHJE, NPOMOJDKAIOT COXPAHATHCA M TIOHBIHE — MY)K PELIacT OCHOBHBIE BOIIPOCHI
yIpaBJIeHUS UMYIIECTBOM [4, c. 46].

Takum o6pa3oMm, o0macTe CeMEHHO-TIPABOBBIX OTHOLIEHUH B MEXIyHAPOJHOM YacTHOM
IIpaBe, B YACTHOCTH HMYIECTBEHHBIE OTHOILIEHUS, AOCTATOYHO HIMPOKO PENIAMEHTHUPOBAaHBI B
3aKOHOJATEIbCTBE Pa3IUYHBIX rocyaapctB [5, c¢. 38]. M 3To HecMoTps Ha TO, YTO HUCXOHAd W3
cnenudukyn camoil 00JacTH CEMEWHBIX MPABOOTHOIICHUH, IOJHOCTBHIO €€ YPEerylIupoBaTh HE
npencTaBisieTcss BO3MOXHBIM. [loaTomMy nis emie OOJbIIEro YHOPSAOYEHUS HMYLIECTBEHHBIX
OTHOILIEHUH CYNPYIrOB IPEICTABISIETCS BO3MOKHBIM YBEJIMYEHHE YHCIIA ABYCTOPOHHHUX JI0TOBOPOB
0 MPaBOBOM ITOMOIIIH.
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