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Annomayus. AKTyanbHOCTb TEMbl HayYHOW CTAaThbU CBsI3aHA C YYACTUBIIMMUCS CIy4yasiMU B
IIPaKTHKE, KOIJla CYLIECTBYET CIIOpP IO MOBOAY MPUMEHEHMSI IIpaBa TOrO WM MHOro rocynapcraa. C
MOMOMIbIO  aHajgn3a CEeMEWHOro 3aKOHOAATENbCTBA M MEXKJIYHAPOJHOTO YacTHOTO IIpaBa
YCTaHABIUBAETCS  KPYyr  CyObEKTOB  MPABOOTHOIIEHUHM, CBSA3aHHBIX C  AJIMMEHTHBIMU
00s13aTeNbCTBAMH, OCJIOKHEHHBIX HWHOCTPAHHBIM D3JIEMEHTOM. B COBPEMEHHOCTH CYIIECTBYET
MHO’KECTBO IPOOJIEM, B YACTHOCTH, MTOCJIEJCTBUS PaCTOpKEHUSI Opaka MEXy Cynpyramu (OAMH U3
KOTOPBIX HHOCTPAaHHBI TpaXkJaHWH) TpU HAJMYUM HECOBEPIICHHOJIETHUX JeTed ciabo
yperyJiMpoBaHbl Ha MEXKIyHapoaHOM ypoBHE. OCHOBHOM MpOOIEMOii MPHU pa3pelieHuH BOIIPOCOB,
CBSI3aHHBIX C AJIMMEHTHBIMU OTHOILEHUSIMH, SIBJIIETCS OINpe/eIeHUe MPUMEHUMOro npasa. To ecThb
IIpaBO Kakoi cTpaHsbl (IIpaBo TpakJJaHCTBA rOCYIapcTBa MYy’Ka WM NPABO TpakJaHCTBA rocyJapcTaa
’KEHbI) OyZeT MPUMEHEHO Ul pa3pelieHus cropa. B 1ol paboTe MbI pacCMOTPUM CYIIECTBYIOINE
po0IeMbl U IPEJIOKUM CBOE BUICHUE MMyTeH peleHHs TaKUX MpooIeM.

Abstract. The relevance of the topic of a scientific article is related to the frequent cases in
practice when there is a dispute over the application of the law of a particular state. With the help of
the analysis of family law and private international law, a circle of subjects of legal relations is
established that are connected with maintenance obligations complicated by a foreign element. In
modern times there are many problems, in particular, the consequences of the dissolution of
marriage between spouses (one of whom is a foreign citizen) in the presence of minor children are
poorly regulated internationally. The main problem in resolving issues related to alimony relations
is the definition of applicable law. That is, the law of which country (the right of citizenship of
the husband’s state or the right of citizenship of the wife’s state) will be applied to resolve
the dispute. In this paper, we will consider existing problems and offer our own vision of ways to
solve such problems.

Krrouesvie cnosa: MexXayHapOAHOE YACTHOE MPaBO, CEMEWHOE MPaBO, 3aKOHOAATEIHCTBO,
CYOBEKT, IPaBOCIIOCOOHOCTh, ATUMEHTBI, THOCTPAHHBIN 3JIEMEHT, OpayHbI€ OTHOLLIEHUS.

Keywords: international private law, family law, legislation, subject, legal capacity, alimony,
foreign element, marriage relations.
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B nacTosiiiee Bpemsi coBpeMeHHbIE MPOOIeMbl, CBSI3aHHbIE C MUTpAllMell HaceleHus, BIUSIOT
Ha yBEJIMYEHHE KOJIMYECTBA PErHCTpaluii OpakoB C MHOCTPAHHBIM 3eMeHToM. OTcrofa JIOTHYHO
BBITEKACT BOSHMKHOBEHHE AJMMEHTHBIX OTHOUICHUH, SBIAIOIIMXCS Hanbojee CIOKHBIMU B cdepe
UX TIPaBOBOTO PETrYIMpPOBaHUS B CeMEHHOM 3akoHonarenabcTBe. OCHOBHOM MpoOiieMOl MpH
pa3pelieHuy BOIPOCOB, CBSI3aHHBIX C AJMMEHTHBIMU OTHOILLEHUSMHM, SBIISETCS OIPEACIICHHUE
IIPUMEHUMOT0 IIpaBa. To ecTh MpaBO Kakoi cTpaHbl (IIPaBO IPaKAAaHCTBA FOCYJapCcTBa MY)Ka WU
MIPaBO IPAXIAHCTBA TOCY/IAPCTBA JKEHBI) OyZeT MPUMEHEHO JIIsl pa3pelleHus Cropa.

B npuBs3kax KOJUIM3HOHHBIX HOpM (purypupyeT cyOobekT npaBooTHomeHuil. K cyObekTam
mpaBa B 00I1el TEOPUU TOCYIapCTBa U MIpaBa OTHOCAT YYaCTHUKOB MPABOOTHOIICHUH, 00JIadat0IINX
MPEIYCMOTPEHHBIMU peau3yeMOl HOpPMOW IpaBa IMPaBOCIOCOOHOCTBIO, JEECIIOCOOHOCTHIO U
JEIMKTOCIIOCOOHOCTRIO [1, ¢. 510].

[1aBHBIM CYOBEKTOM B aJIMMEHTHBIX OTHOIIECHUSX BBICTyMaeT (U3MUECKOE JIMII0 — YEJIOBEK,
COLIMAJILHO TPHUCHOCOOJIEHHOE JKMBOE CYIIECTBO, YYAaCTBYIOIIEE B OOIIECTBEHHBIC W IPABOBHIE
OTHOIIEHUs [2]. B MexayHapoIHOM 4YacTHOM IIPaBE€ MCCIEA0BATENN BBIACIAIOT MHOCTPAHHBIX
rpakJaH, anarpua0B, OUNaTpuaoB, OCKEHIIEB, a TaKkke rpaxaan Poccuiickoit denepannu.

Tak kak B JaHHOW cTaTbe OOBEKTOM HCCIIENOBAHUS SIBISIOTCS AJIMMEHTHBIE 00s3aTENbCTBA,
OCIIO’)KHEHHBIE HHOCTPAHHBIM 3JIEMEHTOM, CTOUT PACCMOTPETH MOJAPOOHEE CYITHOCTh HHOCTPAHHOTO
rpaxaaHuHa. VHOCTpaHHBIMH Tpa)xJaHaMd TMPHU3HAIOTCA (QU3MYECKUE JIHIla, HE HMEIIIne
rpaxxaanctBa Poccuiickoit denepanuu U sIBISIFOITMECS TpaXKaaHaMu (TIOIaHHBIMH ) HHOCTPAHHOTO
rocymapctBa [3]. CymecTByeT KiIaccupuKaus HHOCTPAHHBIX Tpa)xAaH, HaXOIAUIUXCS Ha
tepputopuu Poccuu:

HNHocTpaHHbIe rpaxaane, KOTOpbIE POKUBAIOT Ha TeppuTOpun PO HAa NOCTOSHHON OCHOBE;

HNHocTpaHHbBIE TpakJaHe, KOTOPBIE BPEMEHHO NPOXKHUBAIOT Ha Teppuropuun Poccuiickoit
®denepanuu;

WNHocTpanHble TpaxkaaHe, KOTOpble BpeMEHHO NpeObIBalOT Ha TeppuTopuu Poccuiickoit
®denepauu.

OmnpeneneHHo, HE TOJIBKO MHOCTPAHHBIE TpaxKJaHe, Haxondluecss Ha Tteppuropuun PO,
OTHECEHBI K KaTeropuu CyOBhEKTOB aJTMMEHTHBIX MPaBOOTHOIIEHUH. K TakOBBIM Takke OTHOCSTCS
TUIa, MPOXKUBAIOIINE U MPEOBIBAIOIIUE B IPYTUX rocyaapcrax. Hampumep, koraa peOeHOK MMeeT
rpaxaancTBo @paHIMK U MPOXKHUBAET HA TEPPUTOPUHU TOCYIApCTBA CBOETO Ipa’kJaHCTBA. A €ro
OTel] UMEET TpakIaHCTBO Poccuiickoin denepannu, UMEIOIUNA MOCTOSHHOE MECTO KUTEIbCTBA B
Mockse.

Taxke cyObeKTaMU aTMMEHTHBIX 0053aTelbCTB MOTYT BBICTYIIATh JiMlla 0€3 rpakJaHCcTBa —
4eNoBeK, He OO0JIaJalolMii yCcTOMYMBOM INpPaBOBOM CBS3bI0O C KOHKPETHBIM TrOCyAapcTBOM. B
MEXIYHApOIHBIX aKTaxX, JOTOBOpaxX TakKHWe JiMia 0003HAYaloTCs TEPMUHOM «amarpuay» [4]. B
MIPaBOBOM cpejie CYIIECTBYET TaK ke MOHATHE «OUMaTpu» — JIUIO0, UMEIOIIee TPaXKIaHCTBa JBYX
rocyaapcTB. [[Be 3Tu kareropuu (HU3MUECKHUX JIUIl SBISETCS HanbOoliee CIOKHBIM KOJITM3UOHHBIX
MEXyHapOIHO-TIPABOBBIX OTHOIICHUSX, TaK KaK MOHSTh, C KAKUM M3 TIPABOMOPSIKOB CYIIECTBYET
Han0oJiee TeCHas CBsI3b, B OOJIBIIMHCTBE CIydaeB ObIBaeT Heserko. Takas jke mpolsiema CyIiecTByeT
u B cinydae ¢ 6exxeHniamMu. CoracHo 3akoHoAaTenbCTBy P®, moj GesxeHIleM MOHUMAeTCs JIMIO, He
ABJIAIOLEECS Tpak1aHnHOM Poccuy, a Takke CyllecTByeT yrpo3a NpecieJoBaHui [5].

B cnyuyae ¢ GekeHLIaMU CHOpBI, CBS3aHHBIE C AJTUMEHTHBIMU O00S3aTeNIbCTBAMU, PELIAOTCS
MyTeM TPUMEHEHUs] COBMECTHOIO 3aKOHa MecCTa JKMTEIbCTBA YYAaCTHUKOB aJIMMEHTHBIN
MPaBOOTHOIICHWA. B TOM ciiydae, Korja pa3peluTh CIOp TakuM OO0pa3oM He MPeACTaBIsSeTCs
BO3MOXKHBIM, TO HEOOXOMUMO MPUMEHATH JUYHBINA 3aKOH JHIA, MPETEHAYIOUIET0 Ha MONydyeHUe
aJMMEHTOB.
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B cemeitnom 3akoHomarenscTBe P®  ompenmeneH  Kpyr CyOBEKTOB — aJIMMEHTHBIX
00s13aTeNIbCTBAX, OCIOKHEHHBIX HHOCTPAHHBIM JJIEMEHTOM. B mepByro odepenp K CyObeKTam
OTHOCSITCSI HECOBEPIICHHOJETHUE JIETH — JIUIIA, HEJOCTPUTIINE BOCEMHAAIATUIIETHETO BO3PACTa.
BropbiM HEManoBaKHBIM CYOBEKTOM aTMMEHTHBIX TPABOOTHOIICHUH, OCIIOKHEHHBIX HHOCTPAHHBIM
3JIEMEHTOM ABJIsitoTCS ponutenn. M3 cmeicna crareid CK PO mMoHO ckazarb, 4TO MO POAUTEIEM
MOHUMAETCS OTell WM MaTh, TNpaBa W OOS3aHHOCTH KOTOPBIX [0 OTHOIICHUIO K JIETSIM
OCHOBBIBAIOTCSI HA TMPOUCXOXKICHUM JeTed, OJHOW u3 OOS3aHHOCTEH KOTOPBIX SIBISETCS
00513aHHOCTH IO COJEP’KaHUIO0 JEeTed Ha TEPPUTOPHUH KOTOPOTO OHU HMEIOT COBMECTHOE MECTO
KUTEIBCTBA, @ IPU €r0 OTCYTCTBUM — 3aKOHOAATEIBCTBOM TOCYAAPCTBA, IPaXTaHUHOM KOTOPOTO
SBIISIETCS peOCHOK. TpeThbUM 3JIEMEHTOM B QJIMMEHTHBIX OTHONICHHUSX C Y4aCTHEM HHOCTPAHHOTO
rpaX<TaHWHA SIBJISIFOTCSI COBEPIICHHOJETHHUE ACTH, O0SI3aHHOCTH B OTHOIIIEHUM POAMTENEH KOTOPHIX
ONPENEISIOTCA 3aKOHOJATENIbCTBOM TOTO TOCYJapCTBa, HAa TEPPUTOPUU KOTOPOTO OHHM HMEIOT
COBMECTHOE MECTO KHUTENIbCTBA. Korma coBMECTHOE MECTO KUTEINbCTBA OTCYTCTBYET PErYIHPYETCS
MPaBOM TOTO TOCYIApPCTBa, PakIaHUHOM KOTOPOTO SIBJISIETCS JIMIIO, MPETEHIYIOIIee Ha TIOJyYeHHE
QIIMMEHTOB, TO €CTh OJUH U3 poauTesel (wim o0a), Kak MpaBuiIo, HeTpynocnocoOHbd. Cympyramu,
KaK CyOBEKTaMU aJIMMEHTHBIX MPABOOTHOIICHU, CUUTAIOTCS MY)KYHHA U KCHIIWHA, COCTOSIIUE B
odpurmansHoM Opake. B cinyuae ydacTus B aJIMMEHTHBIX MPABOOTHOILICHUSX C HMHOCTPAHHBIM
AIIEMEHTOM TaKOro CyOBbEeKTa, TO CIOP PEIIaeTCs MO 3aKOHOAATENIbCTBY TOM CTpaHbl, HA TEPPUTOPUN
KOTOPOM CYNpyTr UMEIOT COBMECTHOE MECTO JKUTEIHCTBA.

[IpaBoBO€ peryJMpoBaHUE TaK KE YCTAHOBJIEHO CEMEUHBIM 3aKOHOJAATEIbCTBOM PO B
OTHOILIEHUU JPYTrUX 4iIeHOB ceMbU. K 3T0il kareropuu cyObeKTOB MPHUMEHSETCs Takas ke gopma
MIPaBONPUMEHEHUS, KaK U B CJIy4ae C COBEPIICHHOJIETHUMU JEThbMU B I0JIb3y CBOUX POAUTEIECH.

CuutaeM HEOOXOTUMBIM 3a0CTPUTh BHUMAHUE HA TAKOM CyOBEKTE aJIMMEHTHBIX OTHOIICHHM,
kak getu. Jlo momentra mnpunstus CeMelHOro Koiuekca, KOJUIM3HOHHBIE BOIPOCH B cdepe
aQJMMEHTHBIX OTHOUIEHUM 3aKOHOJATENIbHO HE perynupoBanuck. llocine Berymenus CeMelHOro
Konekca P® B 3akoHHYIO cuily, €r0 HOpMBI O0Jiee TIOJHO CTAJIM PETYIUPOBATh MPABOOTHOIICHUS
MEXy POAUTEISIMU U uX aeTbMu. Hanmpumep, cornmacHo cT. 163 CK P® 06s13aHHOCTD poanTeneit o
COJIEPIKAHMIO JIETEH OMPEENSIeTCS] 3aKOHOIaTEILCTBOM TOTO TOCYIapCTBa, HA TEPPUTOPUN KOTOPOTO
pooUTENM M HUX PEOCHOK HMEIOT COBMECTHOE MECTO JKUTENbCTBA, MPHU OTCYTCTBHH TaKOBOTO
OTIpe/IeTISIETCS TOCYAAPCTBOM, B KOTOPOM peOCHOK MMeeT TpakaaHcTBo. [lo xomaTalicTBy mcTIA K
ATMMEHTHBIM TTPABOOTHOIICHHUSIM MOXXET OBITh MPUMEHEHO IMPaBO TOTO TOCYAApCTBa, Ile peOeHOK
MTOCTOSTHHO MPO>KUBAET.

N3-3a OTCYTCTBUSI MEXIYHAapOAHBIX COIVIAIIEHUN Ha MPAKTUKE CYIIECTBYIOT CIIO)KHOCTH B
OCYIIECTBIIEHUU POJUTENHCKUX MPaB MOCJE PacTOp>KEHUs Opaka Mexay cynpyramu. B gactHocTH,
BO3HHMKAIOT MPOOJIEMBI, KOT/Ia POIUTENH SIBIISIFOTCS Tpa)KAaHaMu pa3HBIX rocyaapctB. [Ipu Takumx
YCJIOBHUSIX U3BECTHO MHOTO CIIy4YaeB, KOTZA JIETH HE3aKOHHO BBIBO3WJIMCH 3a Ipeaenbl Poccuiickoit
denepanuu OTHU U3 POAUTENEH, KOTIa peOeHOK HE3aKOHHO YAEp)KUBAJCS OTIIOM 3a pyOexoM, a
CYJIOM BBIHECEHO PEIIeHHE O TOM, YTO peOEHOK JIONKEH MPOKHUBATh ¢ MaTepbio B Poccuu.

He mano mpobGieM M mpu peryimMpoBaHUU AJTMMEHTHBIX O0S3aTeIbCTB, KOTJA OJHHUM U3
ponuTeneil pedeHKa SBISETCS WHOCTpaHHBIN rpaknanuH. K Gombmiomy cokanenuto, Poccuiickas
Qdenepanss HMMEET HEAOCTAaTOYHOE KOJUYECTBO MEXIYHAPOAHBIX COMIALIEHUNW C JIPYTUMHU
rocyJapcTBaMu IO MOBOAY BCTYIUIEHHUSI B 3aKOHHYIO CUJy peiieHuil cyna PD Ha ux Teppuropum.
[TosTOMy B A€HCTBUTETHLHOCTH BO3ZHUKAIOT TTPOOIIEMBI, KOTJIa MHOCTPAHHBIE CYIbl HE PUHUMAIOT BO
BHUMAaHHUE PEIICHUS POCCHUUCKOTO Cylaa, TPH OTOM OCYIIECTBUTHh B3BICKAHHUE ATMMEHTOB C
WHOCTPAaHHOTO TpakJIaHWHA HE MPEACTaBISAETCS BO3MOXKHBIM. YUHUTHIBAas, YTO TaKUM 00pa3om
MOKHO H30€XaTh BBIIUIAT MO aTUMEHTHBIM 0053aTeNbCTBaM, HETOOPOCOBECTHBIE ILIATENBIUKA
YE3KaIoT B IPYTUE CTPAHBI ISl TOCTOSTHHOTO MECTa KUTEIHCTBA.
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CuuraeM, 4TO B HACTOAIIEE BpPEeMsl TPOIEIypa B3BICKAHUS AMMEHTHBIX O0O0s3aTeNbCTB,
OCJIO)KHEHHBIX MHOCTPAHHBIM 3JIEMEHTOM, HYKJIA€TCS B COBEPILICHCTBOBAHUU. PellieHneM JTaHHbBIX
BOIIPOCOB MOKET MOCHYXHUTh npucoenunenue Poccuiickoin @enepanuu k KonBenuuun OOH «O
B3bICKAHMM AJIUMEHTOB 3a rpanuuei» u ['aarckoii KouBenumn «O TmipaBe, NPUMEHHMOM K
QTMMEHTHBIM 0053aTeIbCcTBAaM B OTHOIICHHH JCTEH», YTO IO3BOJUT YCHJIMTh B3aUMOJICHCTBHE
rOCYyIapCTB B PEIICHUHU CIIOPOB, KACAIOIIMXCS ATUMEHTHBIX 0053aTeIbCTB, B YACTHOCTH B3bICKAHUS
aJIMMEHTHBIX BBIILIAT. Tak K€ CTOUT BHECTU JOIIOJIHCHHUS B CTAaThH CEMCHHOr0 3aKOHOJATEIbLCTBA U
OTPa3uTh B CIEAYIOIIEE: TP 3aKIFOUCHUH OpauHOTO JJOTOBOPA B IMyHKTAX, KACAIOIIUXCS B3bICKAH s
AJTMMEHTOB, HEOOXOIUMO HM30paTh 3aKOHOAATEIhCTBA TOCYIApCTBAa, MO HOPMaM KOTOPOTO OyayT
pelieHbl CIOpPbI, CBSA3aHHBIE C AJUMEHTHBIMU BBIIUIATAMU, A TaKXKE C JAPYTUMH CIIOPHBIMHU
BOIIPOCaMHU, CBSI3aHHBIMHU C CYZIb0OI peOeHKa Iociie PAaCTOPKEHHSI OpaKa MKy CyIpyTramH.

YuuThiBas BIICU3IOKEHHOE, MOKHO MPUITH K clenyroliemMy BeiBoay. HecMoTpst Ha TO, 4TO
B MUpPE CYUIECTBYET MHOYKECTBO MEXKIYHAPOIHBIX JIOrOBOPOB O IMPABOBOM MTOMOIIH, B TOM YHCIIE,
KAacarolMuXCsd CEMEHWHBIX IPABOOTHOIIEHUM, BOIMPOCHl AJIUMEHTHBIX IPABOOTHOIIEHUWA C
HEKOTOPBIMH CTpaHaMU SIBIISIIOTCS CIOPHBIMH M PEHIAlOTCA HEOAHO3Ha4HO. TakuM oOpazom,
CUATAEM, YTO B COBPEMEHHOM MEXIYHAapOJHOM YaCTHOM IpaBe HYKHO YCTAaHOBUTH
WHIUBUAYAIbHBI TOAXOA K KaXJAOMy Jelly, B YacTHOCTH, KOrna HEoOXOJUMO OIpPEee/IuTh
MIPUMEHUMOE MPaBO K CEMEMHBIM OTHOIICHUSIM, OCIIO)KHEHHBIM MHOCTPAHHBIM dJIEMEHTOM. Takke
CTOUT y4eCTh HEOOXOMUMOCTh yuacTus Poccutickoii @eneparnuu B Konsennuun OOH «O B3bickaHuM
aJTUMEHTOB 3a Tpanuneid» u laarckoii KonBenuuum «O mnpaBe, NPUMEHHMOM K aJUMEHTHBIM
o0si3aTeNibcTBaM B OTHOLICHWM JIETEi», YydacThe B KOTOPBIX TMO3BONWIO Obl H30exarb
CYIIECTBYIOIIUX MPOOJIEM C BBIIIJIATAMH IO ATMMEHTHBIM 00513aTeIIbCTBAM.
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