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yFOJIOBHO-HpaBOBbIe MOCJIE€ICTBUA BBEACHUA B praI/[He BOEHHOTI'O ITOJIOKEHUA

Paccmompeﬂ KOMNJIEKC Y20106HO-NPABOBLLIX noczze(?cmeuﬁ, UMEBUUX MECTO 6 C8A3U C 66e0eHUeM 6
YKpauHe 680eHH020 NoJoKceHus:. [1o umozam ux cucmemHozo aHaiu3a 8viCKA3aAHvL cyylcaeHuﬂ 06 ocobenno-
CMAX NPUMEHEHUSA Y20J06H020 3AKOHA 6 YCIOBUAX B60EHHOZ0 NOJIOHCEHUA.

KmoueBbie coBa: BoeHHOE II0JIOJKEHHE; NCKJIIOYEeHNEe yFOJIOBHOfI OTBETCTBEHHOCTU; KBaJII/I(I)I/IKa-
1y TIPpEeCTYIICHU S, O6CTOHT€JII)CTB3, oTATrdalonne HakKadaHue; AJAIeccCsa IMpecTyIvIeHnEe; IIpoa0JIsKae-
MO€ TIPECTYIJICHUE] 0CB060>KZ[€HI/IB oT yFOJIOBHOI;'I OTBETCTBEHHOCTH.

Iocmanoexa npoonemu. Hanpuxkinii 2018 poky B Ykpaiui BigOymacs moJi-
TUKO-TIPABOBA TOJIisI ICTOTHOI 1 ICTOPUYHOI 3HAUMMOCTI: Ha I'SITOMY Poiii (hakTuy-
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HOI BillHM Ha OJWH MicsIb OyJIO 3allPOBA/KEHO BOEHHUIT cTtaH. Yac 1oKasas, 10
BIIICHKOBI Ta IOJITUYHI HACIIAKU LBOrO KPOKY OYJM JOCTaTHHO MO3UTHUBHUMU,
a COIiaJIbHI Ta €KOHOMIUHI — He cTaim HeraTUBHUMH. OHOYACHO 3arTPOBA/IKEHHS
BOEHHOTO CTaHy MOTATJIO 32 co0010 I HU3KY MPaBOBUX HACJIJKIB, cepei STKUX
i KpUMIHAJIBHO-TIPABOBI, ajpKe Jiniie TekeTyasbHo B ynHHOMY KK Ykpainm 2001 p.
TIOHATTSI «<BOEHHUN CTaH» 3YCTPIUAETHCA KibKa JlecaTKiB pasiB. [Ipore noBoauthea
KOHCTaTyBaTH, 1110 CTOCOBHO JIeIKMX i3 HUX YKpalHCbKa KPUMiHQJIbHO-IIPAaBOBa HayKa
BUSBUJIACS HE TOTOBOIO /IaTH OCTATOYHI 1 OJTHO3HAYHI TPAKTyBaHHS.

Ananiz ocmaunix nyoaikayiu. IlutanHsg 1po KPUMIHAIBHO-TIPABOBI HACJIAKY
3aIPOBA/IKEHHS BOEHHOTO CTaHy B YKpaiHi /10Ci CUCTEMHO He JI0CTI/IKYBATUCS.
Jlumie okpeMi acnekTH KPpUMiHAJIbHOI BiJ[MMOBi/IaJbHOCTI 32 BUMHEHHS TMEBHUX
3JIOUMHIB B yMOBaX BOEHHOTO CTaHY JIOCJI/IXKYyBaJNCs CTOCOBHO Jlep>KaBHOI 3Pajiy,
sokpema JI. M. /lemuzosoio (L. M. Demydova), O. B. 3aitesum (O. V. Zaitsev),
H. C. Konuyxk (N. S. Konchuk), B. P. ®ininenko (V. R. Filipenko) ta Biiicbko-
Bux 3younHiB — B. O. Byraes (V. O. Buhaiev), C. I. Isuyk (S. 1. Diachuk),
M. I. Kapnenko (M. I. Karpenko), B. I. Kacuniok (V. I. Kasyniuk), M. 1. MeJb-
Huk (M. I. Melnyk), M. 1. ITanos (M. I. Panov), M. M. Cenbko (M. M. Senko),
M. C. Typkot (M. S. Turkot), M. I. Xaspoutok (M. I. Khavroniuk), C. O. Xapu-
toroB (S. O. Kharytonov) ta in. OgHak 31e6iIbIIOT0 aBTOPU OOMEKUITUCS
BiZITBOPEHHSM 3aKOHO/IABYNX TOJOKEHD MPO 3MICT BOEHHOTO CTaHY Ta TMOPSTOK
OTO BBE/IEHHS 1 MPUITMHEHHI. A OT iCTOTHI JUJIsI HAYKW KPUMIHAJIBbHOTO TIpaBa
Ta MPaKTUKW 3aCTOCYBAHHS KPUMiHAJIbHOTO 3aKOHY TUTAHHS PO Miclle BOEH-
HOTO CTaHy B CHCTEMi O3HAK CKJIQJly 3JIOUMHY, HOTO BIJINB Ha KBaJidikailiio ta
MpU3HAYeHHS MOKapaHHs etc 3aJUNIA0ThCI MAJIOOCTIKEHUME, & 9aCcTO — i He
MTOCTAaBJIEHUMH.

3arajioM TaKuX akTyaJbHUX [UTaHb s 6ady CiM, IX BUBYEHHIO Ta (hOPMYJIFOBAHHIO
MIPOITO3UIIIH MO0 iX PO3B’sI3aHHS 1 TIPUCBSYEHA II5T CTATTSI.

Buxnao ocnosnozo mamepiany. IIpo «3akoHH BOEHHOTO Yacy». [lomnpu ykopi-
HEeHY B CYCHIJIbHIN CBIIOMOCTI IYMKY, B YKpaiHi HeMa€ ClielliaJlbHuX KPUMiHAJIbHUX
«3aKOHIB BOEHHOTO yacy». Tomy i Tiji yac BOEHHOTO CTaHy € YNHHUM BUKI0YHO KK
Yrpainu 2001 p. OpHak oKpeMi HOTo MOJIOKEHHS, TIPO SIKi JleTaJbHillle HTUMEThCS
HUKYe, OTPUMAJIM B YMOBAaX BOEHHOTO CTaHY MEBHI 0COOJMBOCTI Jii.

¥Tim, BiICYTHICTD KPUMIHAJIBHUX «3aKOHIB BOEHHOTO 4acy» CKOpIIle He IepeBara,
a OJIMH 3 pe3epBiB It MailOyTHHOTO BAOCKOHAIeHHsT ynHHOrO KK. Azke 3a 3micToM
Koncruryriii Yipaitu ta 3aKOHOIABCTBa, IO PETYJIIOE BiiHOCHHN Y cdepi 060poHH
YKpainu, MOHATTS «BOEHHUM CTaH» HE MOKHA OTOTOKHIOBATU 31 «CTAaHOM BiliHW»
YU 3 «BOEHHWM dYacoM». Tak, 3rizao 3 m. 20 4. 1 ct. 106 KoncTtuTytii «BoeHHMIT
CTaH» BBOAUTBCS yKazoM llpesmzienTa, sikuii BianosigHo mo n. 31 4. 1 cr. 85 Kon-
CTUTYIIIT 3aTBEP/IKYETHCS 3aKOHOM, 110 puiiMaeTbcd BepxoBHoto Pajioro Ykpainu.
HartomicTh «ctaH Bilinn» Biamosigno 10 1m. 9 4. 1 ct. 85 KonctuTyiiii orosontyersest
Bepxosnoto Pazoro Ykpainu na mizgcrasi noganug [Ipesuzenta Ykpainu (1. 19 u. 1
ct. 106 Koucturyiiii). «Boennuii ctan» BBoauThC [IpesnjenToM Ha BU3HAYEHUI
Yac i 1oro TTPaBOBUI PEKUM PETYJIOETHCS CTeliaTbHIM 3aKOHOM. BomHouac «ctan
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BiilfHU» OroJIONIYETHCS HA HEBU3HAYEHUI yac 1 B YKpaiHi Hapasi HeMae ClieliajibHOro
3aKOHY, SKMIT PEryJroBaB O HOr0 MPaBOBHIT PEKIM.

«Boennuit yac», Ha BiAMiIHY BiJi «<BOEHHOIO CTaHy» 1 «CTaHy BiifHW», HE BBO-
JITBCST SKOJTHUM opraHoM. Biamosiaro 10 4. 3 c1. 4 3akony «IIpo obopony Ykpainus»
BiH HACTa€ aBTOMATUYHO Yy /IBOX BUNA/IKaX: 1) 3 MOMEHTY OTOJIONIeHHs CTaHy BiliHY;
2) 3 MOMeHTY (haKTUIHOTO MOYATKy BOEHHUX JIiil. 3a 3MicToM 4. 2 cT. 4 3akony «IIpo
obopony Ykpainu» BO€HHi /il MOKYTb (i HaBiTh y BCTAHOBJICHUX BKA3aHUM TIPHUITH-
COM BUTIQJIKaX TMMOBWHHI!) TOYNHATHCS 710 OTOJIONIEHHS CTaHy BilitHW. Takum 4mHOM,
«BOEHHUN 4ac» MOJKe HACTaTH B YKpaiHi /10 i 6e3 BBEEHHSI «BOEHHOTO CTaHy» YU
OTOJIOIIEHHSI «CTaHy BillHU», sIKi BKe MaTUMYTh Miciie post factum. IIpunuHsieTbest
«BOEHHUI Yac» 3 MOMEHTY NMPUNUHEHHS CTaHy BilHU.

3aKOHOABCTBO, 1[0 PErYyJI0E MUTAHHSI 0O0POHU YKpaAiHU, MICTUTH CIIeIli-
aJbHI TIPUTINCH, PO3PAaxoBaHi Ha MUpHUI i BoeHHUH yac. Hampukman, CratyTt BHY-
TpinmHbOI caryskO6m 36poitaux Cua Ykpainu, 3aTBepyKeHUN 3aKOHOM YKpaiHu Bij
29.03.1999 p., a tak camo 3akon «IIpo BilicbKOBUIT 060B'SI30K i BIllCHKOBY CITy:KOY»
came y TIpUB’SI3Ili 0 MUPHOTO 200 BOEHHOTO Yacy BU3HAYAIOTH OOOB’SI3KU BiliCHKO-
Bocaysk00BI1iB. I[Tpore KK Ykpainu He Hajgae KPUMiHAJIbHO-IIPABOBOTO 3HAYEHHS
BUMHEHHIO 3JIOUMHY Yy BOEHHMI 4ac, KOJM BOEHHUII CTaH Ile He BBeneHO. [lymaio,
o de lega ferenda ciiz o6roBoputu mMoxausicts 3aminu B KK Ykpainu nonsgrrs
«BOEHHUI CTaH» TIOHATTSIM «BOEHHUIA Yac».

Crpok n1ii BOEHHOTO CTaHy, [0 Ma€ KPUMiHaJbHO-TIpaBoBe 3HauyeHHA. [Lis-
KOM OYeBHU/HO, IO /IS BU3HAYEHHSI KPUMiHAJIbHO-TIPABOBUX HACJI/IKIB YBeIeHHS
BOEHHOTO CTaHy IPUHIMIIOBE 3HAYEHHSI MA€ BCTAHOBJIEHHS MeX HOTO iCHYBaHHH,
nepenyciMm yacoBux. 3rigHo 3 1. 1 Ykazy I[lpesugenta Yipainu Ne 393/2018 Bin
26.11.2018 p. BoerHmit ctan B YKpaini BBoanBcs «i3 14 roquan 00 xBummH 26 mucTo-
naza 2018 poxy». Un came 3 11bOTO MOMEHTY HACTaJId BCi, y TOMY 4MCJIi I KpUMi-
HAJIbHO-TIPABOBI, HACJI/IKN BBEJICHHSI BOEHHOIO CTaHy?

3 MOro TOTJIg/Ly, BiJIIOBi/Ib Ha NMUTAHHS PO Te, 3 SIKOTO MOMEHTY HacTajau
KPUMiHAJTbHO-TIPABOBI HACJI/IKA BBEJEHHS BOEHHOIO CTaHy, Ma€ I'PYHTYBaTUCS Ha
MOJIOKEHHSX 3 4. 3 ¢T. 57 Koncrutyiiii, 3TiZIHO 3 SIKOI0 3aKOHU Ta iHINI HOPMaTHUB-
HO-TIPABOBI aKTH, 1[0 BU3HAYAIOTH MpaBa i 00OB’SI3KU TPOMAJIsiH, He MOBeIeH] /10
BijloMa HaceJIeHHS y MOPSIKY, BCTAHOBJIEHOMY 3aKOHOM, € HEYMHHUMH. [HaKxme
Ka)Ky4yd, YUHHUMHU BOHM CTAlOTh JIMIIE IICJs OBeJeHHs iX JI0 BiJloMa HaceJeHHs
B YCTAaHOBJIECHOMY 3aKOHOM HOPsAKY. sKOAHUX BUHATKIB 3 I[bOTO IIPUITUCY, HABIThH
JUISL BUIIAJIKIB BOEHHOTO YW Haa3BHMYaiiHoro crany, KoHcruryiis He mepeabavac.
Yactuna 6 cr. 5 3akoHy «IIpo MpaBoBHil PesKMM BOEHHOTO CTaHy» Hepeabdadae, mo
«Yxa3 [Ipesuzmenta Ykpainu mpo BBeIeHHSI BOEHHOTO CTaHy B YKpaiHi a00 B OKpeMIX
il MicIeBOCTSIX, 3aTBep/KeHnii BepxoBHoto Pasmoo Ykpainu, odilliitHO OpHUITIOAHIO-
€TBCSI Pa30M 13 3aKOHOM 111010 3aTBep/IsKeHHs Takoro ykady IIpesugenra Ykpainu ta
HaO¥Mpae YMHHOCTI OHOYACHO 3 HAOPAHHSM YMHHOCTI TAKUM 3aKOHOM>.

3akon Ykpainu Bix 26.11.2018 p. «IIpo 3aTBepmkenns Ykasy [Ipesuzenta
Ykpainu «IIpo BBe/leHHST BOEHHOTO CTaHy B YKpaiHi»» pa3oM 3 Ha3BaHUM yKa3oM
6yB o(iiitro omybikoBanuii y «Tosoci Yipainu» 28 jmcronana 2018 p. ¥V nyHkri 3
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BKa3aHOr0 3aKOHY BCTAHOBJIEHO, 1[0 BiH HaOWpae YMHHOCTI 3 AHS HOro omy6ri-
KyBaHHS. TakmMm 4mHOM, Ha3BaHi 3aKoH Ykpainu Tta Yka3 llpesupenta Yikpainm
HaOyu yrHHOCTI 0 24 rox. 00 xB. 28 sucronaza (abo, mo te x came, 3 00 rox. 00 xB.
29 nucromanma) 2018 p.

Came 3 yKa3aHOTO MOMEHTY HacTaJl KPUMiHAJIbHO-IIPABOBI HACJi/IKU BBe-
JIeHHsI BOEHHOTO cTaHy B Ykpaiui. Ile, ogHak, He 3amepedye TOro, 1o s mnorped
BOEHHOTO TIpaBa i BOEHHOTO YTPABIiHHSA (TaMm, /ie 1ie He MOB’s13aHO 3 BU3HAUYEHHAM
mpaB i 0O60B’SI3KIB TPOMAJISTH) MPABOBI HACIIKY 3aTPOBA/KEHHSI BOEHHOTO CTaHY
posrovanucs 3 4yacy, BU3HaueHoro B Ykasi, a came — 3 14 roz. 00 xB. 26 smcromnana
2018 p. IIpote mistaHs, BumHeni B nepiox 3 14 rox. 00 xB. 26.11.2018 p. o 24 rogx.
00 xB. 28.11.2018 p., 3 TOUKM 30py KPUMIiHAIBHOIO 3aKOHY HE MOXKYTh OyTH BU3HaHI
BUYMHEHUMU B YMOBaX BOEHHOTO CTaHY.

3aKiHYUINCS K yCi TPaBOBi, B TOMY YMCJIi I KPUMiHAIBbHO-TIPABOBI, HACTIIKN
YBeJIeHHSI BOEHHOTO CTaHy 3 MOMEHTY, BU3HaueHOoro B YKasi: 3 14 rom. 00 xB.
26 tpynns 2018 p.

IIpaBoMipHe [isiHHS B yMOBaX BOEHHOTO CTaHy SIK 00CTaBHMHA, IO BUKJIIOYAE
KPHUMIHAJIBHY BiIMOBIJaJIBHICTh. Y HAyIli KDUMiHAJIBHOTO 1TPaBa BiKe TABHO BCTAHOB-
JIEHO, 110 <10 0OCTAaBUH, SIKi BUKJIIOYAIOTh 3JIOYMHHICTD AiSIHHS, HAJIEKaTh IIPAaBOMIPHI
BUMHKH, 110 MANAJA0TH i/l 03HAKU SIKOTO-HEOYIb 3JI0UKHY, MepeadadeHi He Jumiine
KPUMiHATBHUM, ajie I iHIUMHU Taay3sMu 3aKoHoaBcTBay [1, ¢. 53]. Oanieio 3 Takux
o0CTaBUH, I[IJIKOM OYEBHUJIHO, € i MPaBOMipHe 0OMEKEeHHSI KOHCTUTYIIIHHUX [TPaB Yi
cBOGO/I JTIOIMHY Bi/IITOBITHO 10 3aKOHOABCTBA PO BOEHHUH CTaH.

JlificHo, I1ii Yac BOEHHOIO CTaHy MOJKe rocraBaTh 00’€KTHBHa morpeba y BUM-
HEeHHI [isiHb, CIIPSIMOBAHUX, HAIIPUKJIAA, Ha 0OMeKeHHs IpaBa Ha KUTJIO (BiiiCbKO-
BO-KBapTUPHA TIOBUHHICTD); TIpaBa Ha Tpailio (TPynoBa TOBUHHICTD Ta iHIIM (HOpMN);
mpaBa BJACHOCTI (TIPUMYCOBe BiuysKeHHsT MaiiHa Ta iHi (hopMu) TipaBa Ha 0COOUCTY
cBOGOY, B TOMY 4HCJIi — cBOOOMLY TepecyBanHs (KOMEHIAHTChKA TOAMHA Ta iHII
dbopmu) Toro. BunnkHenHst Takol moTpebu cTaHOBUTH 00010 (DaKTUUHY TTiICTaBY
JUISL BYNHEHHS! JisTHHS, CIPSMOBAHOTO Ha IIPaBOMipHe 0OMeKeHHsI IIpaB abo cBOOO
JIIOJIMHU B YMOBAaX BOEHHOTO CTaHY.

OpuanyHO©O MiZcTaBOI TAKOTO MPaBOMIPHOTO OOMEKEHHS MpaB 4u CBOOO/
monuan € Yka3 [Ipesunenta Ykpainu «IIpo BBe/leHHS BOEHHOTO CTaHy B YKpaiHi»
Ta 3aKOH YKpaiHu 11po HOro 3aTBep/sKeHHs, CYKYITHO 3 Bi/IIIOBITHUM TOJIOKEHHSIMUI
Koncturytii Ykpainu ta 3akony «IIpo mpaBoBuii pexkuM BoeHHOTO cTany». Came
BOHU CTBOPIOIOTH HOPMATHUBHY OCHOBY /LISl TPABOMIPHOTO BUMHEHHSI BU3HAUEHUMU
HUMK 0co0aMU JisiHb, SIKi 30BHI II/IaJal0Th I1iJl O3HAKU [E€BHUX 3JI0YMHIB, 1 CIIps-
MOBaHi Ha 0OMesKeHHsI KOHCTUTYIIITHUX TIPaB i CBOOOJI JIIOJWHY 1 TPOMAJISTHUHA.

OsHaky IPaBOMIPHOCTI TaKUX [iSIHb, Y TOMY YMCJIi MK LITKO/H, SIKY IIPAaBOMipHO
MOJKHA 3aTOISITH MISIXOM 0OMEKEeHHsI TIPaB 4i CBOOO/L JIOANHI B YMOBAX BOEHHOTO
CTaHy, BU3HAYAIOTHCS /IBOMA I'PyTIaMi HOPMATUBHO-TIPAaBOBUX aKTiB. /[o mepioi nase-
’KaTh 3TrajlaHi BUIE aKTH 3aKOHOABCTBA, 1[0 BU3HAYAIOTH ITPABOBUIT PEXKMM BOEHHOTO
crany. /Ipyry ckyamaoTh creriajbHi HOPMATUBHO-TIPABOBI aKTH, 10 PETYJOI0TH
MOPSIIOK 3/IICHEHHS] TOBHOBAKEHD BIICHKOBOCTYKOOBIsIMU 30POITHUX CUJT YKpa-
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iHU Ta iHmMX Bo€Hi3oBaHMX (hopmyBanb (3akoHu «IIpo 36poiiHi cuam Ykpainu»,
«ITpo obopony Ykpainu», cratyTi 306pOWHUX CUJI YKpaiHU Ta iH.); TpaliiBHUKaMU
HarionanpHoi modinii Ykpainu Ta iHIINX OPraHiB OXOPOHU TPABONOPSAKY (3aKOHU
«IIpo Hamionanbny momimitos, «IIpo ciayx6y 6Gesrnexkn Ykpainus Ta iH.); iHIIUMA
opraHam# Jiep;kaBHol Biaau (3akoHu «IIpo mictesi gep:xaBHi aamiHicTparttii», «IIpo
BiliCbKOBO-TIMBIJIbHI ajiMiHicTpaltii» Ta iH.). [Ipu mpomy mpaBoOMipHICTh yUMHEHHS
TaKUX [IiSTHb MA€ BU3HAYATHUCS 3 YPaXyBaHHSAM BU3HAUEHUX HA3BAHUMU aKTaMU BUMOT
SIK CTOCOBHO Mi/ICTaB /I OOMEKEHHS TIEBHOTO MPaBa, TakK i 0O3HAK MPaBOMIPHOCTI
€aMoTo HOTO 0OMEKEHHSI.

Y pasi gkmo 0OMeKeHHsT KOHCTUTYIIITHUX TIpaB 91 CBOOO/ JIFOMHM, X0 30BHi
it mianmagano mig o3uaku nepeadbaderoro KK smounny, mpore 6yJio BunHeHe Ha miji-
cTaBi ¥ BIZIMOBIIHO /10 BUMOT 3rajlaHUX HOPMATUBHUX aKTiB, 110 PETYTIOIOTh PEKUM
BOEHHOIO CTAaHY Ta ITOBHOBAXKEHHS OPraHiB BilCbKOBOTO YIIPABJiHHS, OPTaHiB 0XO-
POHU TIPABONOPSIJIKY Ta iHIMWX OPTaHiB Jlep:KaBHOI BJIaJIM, BOHO MAa€ BU3HABATHUCS
MPAaBOMIPHUM i KPUMiHAJIbHA BiJIMOBI/IAJbHICTh 32 WOTO BUMHEHHS BUKJIOUAETHCS.
TakuM 4MHOM, MPaBOMipHE KOHCTUTYIIHHUX MpaB abo cBOOOJ JIIOAWHU BiJIIOBIIHO
JI0 3aKOHOJIABCTBA BOEHHOTO CTaHy € He nependaderon KK obcraBuHoOIO, 1110 BUKIIIO-
Ya€ 3JIOYMHHICTD [MisHHSA. SIKINO K 00OMeKeHHST KOHCTUTYI[IHUX TIpaB 4yu cBOGOJ
JIIOJIMHU, XOU 1 3/[IHCHIOBAIOCS 111/l YaC BOEHHOTO CTaHy, IIPOTe 3 MOPYIICHHSIM BUMOT
Ha3BaHUX HOPMAaTUBHUX aKTiB, KpUMiHATbHA BiATIOBIATBHICTD 32 IOTO BUMHEHHS HE
BUKJIFOYAETHCS. BisibIlie TOTO, BUNHEHHST 3JI0UHHY, CITPSIMOBAHOTO Ha OOMEKEHHSI TIPaB
JIIOJIMHU 3 BUKOPUCTAHHSIM YMOB BOEHHOTO CTaHy, MOJKE BU3HABATUCS] 0OCTABUHOIO,
1110 OOTSKY€E MOoKapaHHs (IIPO 11 HUKYE).

Micue «BYMHEHHS 3JI0YMHY B yMOBaX BOEHHOIO CTaHy» B CHCTEMi O3HAaK
CKJIAly 3JI0YMHY. 3allPOBA/KEHHS BOEHHOTO CTaHy TepPeBesio B MPAKTUIHY TIJI0-
MIUHY TTUTAHHS PO HependadeHy B AeB sITHAAISATH cTaTTsax OcoOIMBoOi YacTUHM
KK Ykpaiau kBasmiikyiouy 03HaKy BIIChKOBUX 3JI0YMHIB — BUNHEHHS iX «B YMOBax
BOEHHOTO cTany» (4. 4 ct. 402, 4. 3 ct. 403, u. 4 ct. 404, 4. 4 ct. 405, 4. 5 c1. 407, 4. 4
ctT. 408, u. 4 c1. 409, u. 4 cT. 410, 4. 4 c1. 411, u. 3 cT. 413, u. 3 cT1. 418, u. 3 cT. 419,
u. 3 cr. 420, u. 3 cr. 421, 4. 4 cr. 425, 4. 4 cr. 426, 4. 5 cT. 426-1, 4. 3 c1. 428, 4. 2
cr. 435 KK). Oxpim TOTO, CTaI0 MOKJIMBUM i BUKOHAHHS TaKkoi (popMu 06’ €KTUBHOT
CTOPOHU JIEPKABHOI 3pajiv, sIK Tepexis Ha G6ik BOpora «B yMOBaX BOEHHOTO CTaHY»
(u. 1 cr. 111 KK). ITozasgk y cuctemi 03HaK CKIQLy 3JI0YMHY «YMOBU BUMHEHHS 3J10-
YUHY» He 3HAXO/SATH cOOi MICIs, TO MOCTAJIO MTUTAHHS IIPO Te, SIKOIO JK CaMe 03HAKOIO
CKJIQJLy 3JIOUUHY € BUMHEHHS HOTO «B YMOBAaX BOEHHOTO CTAHY»?

HumMano yKpaiHCbKUX KPUMIHAJIICTIB yBaXKalOTh, 1110 «<YMOBU BOEHHOI'O CTaHY» €
00CTaHOBKOIO BUMHEHHS 3/104nHy. Take cymkents sucaoBmoBaaun M. 1. Kapnenko [6,
c. 58-39], M. C. Typkor [11, c. 83-84], C. O. Xaputonos [12, c¢. 139—140] Ta inmri
apropu. A ot M. M. CeHbKo X04 MpsIMO 11 He HA3UBAE «BOEHHUI CTaH» YacOM BYH-
HEHHs 3JI0YKMHY, IIPOTE 3BEPTA€ yBary Ha 0coOJMBOCTI KBasi(ikallii 3JI0YNHIB «BUH-
HeHuX 7id uac 0ii 80ennozo cmany abo B 60i0OBiit o6cTaHoBI (Kypeus Miit — FO. I1.)
i cTBepKyE, 10 <« KBamidikarii aiit (6e3aisbHOCTI) BiiiCbKOBOCTYKOOBIIS K
TaKWX, 1110 BUNHEHI B YMOBaX BOEHHOTO CTaHy, He MAa€ 3HAUCHHS, Y1 BUHHUN 3aJUTINB
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BIlICHKOBY 4acTHHY, sika Oepe y4acTh y BOEHHUX JisX, uu 1epebyBae B Tuiy» |10,
c. 52, 53]. 3arasom, ckianaeTbest BpaskeHHs, Mo M. M. CeHbKO CXUISETHCS 10
BU3HAHHS «YMOB BOEHHOTO CTaHy» 4acOM BUYMHEHHs 3710unHy. [logiOHI MipKyBaHHs
Bucsaosmoe i H. C. Konuyxk [7, c. 10—-11]. CBoepignoto € nozuttist JI. M. /lemnnosoi,
sIKa YMOBU BOEHHOTO CTaHy Ha3WBa€ KOMOIHOBAHOIO (CKJAIHOIO) O3HAKOW 00’€K-
TUBHOI CTOPOHH, sIKa B IL[IJIOMY XapaKTepPHU3y€ MicIie, yac i 0OCTaHOBKY BYMHEHHSI
3nouuny |3, c. 86—-87].

Il muckycisg Maa 6 CyTO TeOpeTHYHe 3HaYeHHs, SKOU 1i pe3ybraTti He BILIH-
BaJin Ha KBasidikaiiio 3mounHiB. Tak, gkmo cratu Ha no3uiiio M. . Kapmnenka,
M. C. Typkora, C. O. XapuToHoBa Ta iHIIUX, TO TIe YMOXKJIUBUTH BUCHOBOK, IO
KkBasJi(ikyloya 03HaKa «yMOB BOEHHOTO CTaHy» MaJja Miclle Jiulile y pa3i BUNHEHHS
3JI0YMHIB Ha Till YaCTUHI TepuTOpii YKpaiHu, jie BBOAUBCS BoeHHuii ctan ( BinHuibka,
Jlonernbka, Jlyranceka, 3anopizbka, MukomaiBcbka, Onecbka, Cymchka, XapKiBChKa,
XepcoHncbka, YepHiriBchbka 06/1acTi, a TaKoK BHYTPIITHI Boau Yipainu AzoBo-Kep-
YeHChKOI akBaTopii). Axmo sk npucraru n0 no3utlii M. M. Cenbka, TO /10BeIeThCS
KOHCTATyBaTH, IO BKa3aHa KBali(hikyloya 03HAKa Maja Miclle 1 B 3JI0YMHAX, YUYuHe-
HUX TIiJ] 4ac Jiil BOEHHOTO CTaHy W Ha TUX YaCTUHAX TepUTOpil YKpainu, /e BiH He
BBO/IUBCS.

3 MOTO TOTJISIIY, <YMOBU BOEHHOTO CTaHy» € He 00CTaHOBKOIO, @ YaCOM BUMHEHHST
3JI0UYMHY, 3 OTJISY Ha TaKi apTyMEHTH.

[To-niepuire, 3a 3mictom cr. 1 3akony «IIpo mpaBoBuil peskMM BOEHHOTO CTaHY»
1eif cTaH CTaHOBUTDH COO0I0 0COOIMBUIL ITPABOBUI PEKIM, SIKUI Ma€ BU3HAYEHI B yaci
Ta MPOCTOPI MeXi, B AKUX (MeXKax) BiJIOBIHI OPTaHU JIePXKAaBHOI BJIAJIN, MiCI[EBOTO
CaMOBPAYBaHHS, BiICbKOBOTO KOMaHAYBaHHSA UM BiMICBKOBOI aJMiHiCTpallil MaioTh
crieriaJibHi TTOBHOBA)KEHHS, TIOB sI3aHi 13 3aXMCTOM YKpaind, i B IKUX (MesKax) MOK-
JIUBE TUMYacoBe 0OMesKeHHsT TpaB (hisuuHuX un ropuandaux ocio. [Ipu mpomy Bei
ITPaBOBI HACJI/IKM BBEJICHHSI BOEHHOTO CTAHY ITOB’SI3aHi 3 IOTO 4acOM i MOXKYTb MaTh
Miclle TiJTbKU BiJil MOMEHTY BBE/IEHHS /10 MOMEHTY IPUIIMHEHHS BOEHHOTO CTaHY.
[Ipore sute okpemi MpaBOBi HACIIKM BOEHHOTO CTaHY OJIHOYACHO TIOB’'sI3aHi U 3
tioro mictieM. [le, HampuKIIa/, Taki MPaBOBi HACTIAKM BOEHHOTO CTaHY, SIK CTBOPEHHS
BiliCbKOBUX aJIMiHiCTpaIliil (CT. 4) Ta 3/iliCHeHHsT HUIMU CBOIX IOBHOBa)keHb (CT. 15);
TUMYACOBe OOMEKEHHSI TIPaB JIOIMHN Ta 3/[iHCHEHHST 1HIITMX 3aX0J[iB BOEHHOTO CTaHy
(ct. 8). Boru MOXyTh MaTH Miclle JIMIlIe HAa TUX TEPUTOPIIX, jie BBEJIEHO BOEHHUI
cTaH, 1 He MOKYTb MaTU Micllsd Ha iHIUX TepuTopigax. HaTtomicTs sedki iHim mpa-
BOBI HACJIJIKM BOEHHOTO CTaHy He TOB’d3aHi 3 TEPUTOPIE€IO, Ha SAKii HOTO BBEJEHO,
a € 3aranmpHonepskaBauMu. Hampukiaz, ct. 10 3akony, gaxka mae Ha3zBy «Hempury-
CTUMICTD PUTTMHEHHST TOBHOBA)KEHDb OPTAHIB JIEP;KABHOI BJIA/HU, IHITNX JIePKABHUX
OpraHiB 8 ymosax BoeHHOTO cTany (Kypcus Mmiit — FO. I1.)» BCTaHOBIIIOE, 110 <Y nepiod
(kypcuB miit — FO. I1.) BOEHHOTO CTaHy He MOXKYTh OyTH MTPUITMHEH] TTOBHOBAKEHHST
[Tpesunenra Ykpainu, Bepxosroi Paau Ykpaiuu, Kabinery MinictpiB Ykpainu,
YnosHoBaskeHoro BepxosHoi Paju Ykpainu 3 npas JIIOJJMHU, & TAKOK CY/iB, OpPraHiB
MIPOKYypaTypu YKpaiHu, Opratis, 110 3/1HCHIOIOTH OlePaTUBHO-PO3IIYKOBY JIisI/IbHICTD,
JIOCYJI0B€ PO3CJIilyBaHHSs, Ta OPraHiB, MiIPO3/iJIN SIKUX 31HCHIOITH KOHTPPO3BILy-
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BAJIbHY [IISJIBHICTB». 3a 3MICTOM IIi€l CTATTI CJIi/l 3BepPHYTH yBary Ha /1Ba MOMEHTH.
[To-nepiiie, 3aKOHO/IABEIb TEPMIHU «B YMOBAaX BOEHHOI'O CTaHy» 1 «y Iepioji BOEH-
HOTO CTaHy» BUKOPUCTOBYE gK cMHOHIMU. [lo-pyre, MiJTKOM O4eBU/IHO, 1O 3aKOH
He TIOB’SI3y€ HENPUIYCTUMICTh TIPUTTUHEHHS TIOBHOBAKEHb OPTaHiB IeP;KaBHOI BJIAJIN
3 1X 3HAXO/KEHHSIM Y THUX MICIIEBOCTSX, Jie BBEJIeHO BOeHHNUI cTaH. Tak camo i cama
KoHCTUTYIIisT BCTAHOBJIIOE, 10 BOHA «He MOKe OyTH 3MiHEHA 8 YMOBAX BOEHHOTO ...
crany» (4. 2 ct. 157). 3po3ymiJio, 1o TyT i1eThCsT He TIPO BBEIEHHSI BOEHHOTO CTaHy
6esnocepennbo y Kuesi, 1e dynkiionye Bepxosaa Paga Ykpainu, sika MOKe 3MiHUTH
Koncrutyriito, a mpo dac, KoM BilfiCbKOBUI CTaH yBeleHO Xoda O Ha MiHIMaJIbHIi
YacTUHI TepUTOpPii YKpainu.

Ortxe, 3akon «IIpo npaBoBuii peskM BOEHHOTO CTaHy» IPUHIIUIIOBO J0ITYCKAE
/B2 BapiaHTW BCTaHOBJIEHHS MOr0 MPaBOBUX HACJI/IKiB:

a) OJIHI ITPABOBI HACJIJIKK MOXKYTb MaTH Miclle JIhIiie /I IeBHUX TePUTOPild, jie
BBeJIeHO BOEHHUI CTaH;

6) iHIIi TPaBOBI HACIIIKA MOKYTh MAaTH MicIle HE3aJIe;KHO BiJl TOTO, YU BBeJle-
HWII BOEHHWI CTaH Ha BCill TepuTopil YKpainu uum Jjwuire Ha ii yactuHi. Lli mpaBoBi
HACJI/IKN TI0B’A3YI0ThCS JIIle 3 4acoM (YMOBAMU) BOEHHOTO CTaHY.

[To-zpyre, BapTo BiJ3HAYMTH, 1[0 BKa3aHWI 3aKOH YiTKO He BU3HA4Ya€ 0COOJIM-
BOCTEH TIPaBOBOTO CTATYCy BilICbKOBOCJY’KOOBIIB TMi/1 Yac BOEHHOTO crany. OpHaK
oKpeMi mosiosKkeHHsT 3akOoHIB «IIpo obopony Ykpaiuu» (ct. 4), «IIpo BilicbkoBuii
000B’s130K 1 BilicbkOBY caykOy» (4. 4 ct. 20, 9. 9 c1. 23, u. 4 cT. 26, w.u. 21 3 ct. 39),
«IIpo cormiasbaMil i TPaBOBMIT 3aXUCT BiICHKOBOCIY/KOOBIIIB Ta YJIEHIB iX ciMeii»
(uu. 16, 17 1 18 c1. 101) maroTh mijgcTaBm /IS BUCHOBKY, 1O BCi BIMICHKOBOCJIYXK-
GOBIII 11iJi YaC BOEHHOTO CTaHy 3HAXOAATHCS B OCOOJMBOMY il OJHAKOBOMY IIPaBO-
BOMY CTaTyCi, HE3aJIe3KHO BiJl iX 3HAXO/)KEHHS HA TUX TEPUTOPIsIX, /ie oro BBEJEHO,
4yn Ha iHmUX Teputopigax. Ile miaTBep/KyETbCS | TPUITMCAMU HU3KU CIIEI[iaJIbHUX
3akoHiB, 30kpeMa «IIpo /lepskaBHy crerianbHy ciys;k0y Tpancroprys (4. 2 cr. 10),
«ITpo Harionanbry rBapzito Yipaiaus (ct. 61), siki TaKOK BU3HAYAIOTh 0COOJUBOCTI
MIPaBOBOTO CTATYyCy Bi/IMOBITHUX BiliChKOBUX (hOPMYBaHb HA Yac yBEJAEHHS BOEHHOTO
crany 6e3 IPUB’SI3KK /10 1X 3HAXO/UKEHHS Ha MeBHUX TepuTopisx. OTke, 0cOOIMBUI
[PABOBUI CcTaTyC BICHKOBOC/Y;KOOBIIIB i/l YaC BOEHHOTO CTaHy He MOB SI3YEThCS
BKAa3aHNUMU 3aKOHOJABYMMM TPUTTHUCAMHU i3 THM, YN HAXOASATHCS BOHU (BiliCHKO-
BOCJIYKOOBIN) Ha TUX YaCTHHAX TEPUTOPii YKpaiHu, /e BBeIEHO BOEHHUN CTaH, a
BUHUKAE 3 MOMEHTY BBEJICHHSI TAKOTO CTaHy Xoua O Ha YacTUHI TepUTOPii YKpaiH.

Kpim Toro, 3a 3amicrom a63. 11 ct. 1 3akony «IIpo o6opony Ykpainu» BOEHHMiT
CTaH € YaCTMHOIO 0COOJMBOrO IMepiofy, a caM OCOOJIMBUI IepioJ BU3HAYAETHCS
BKA3aHUM TPUTTHCOM K <IePioJl, 10 HACTAE 3 MOMEHTY OTOJIONICHHS PillleHHS
npo Mobimizario (KpiM Iiap0B0I) ab0 J0BEEHHST OTO /10 BUKOHABIIB CTOCOBHO
nprxoBaHol MOOIIi3alli Ui 3 MOMEHTY BBEJICHHsS BOEHHOTO CTaHy B YKpaiti abo
B OKPeMHUX ii MIiCIIEBOCTSX Ta OXOILIIOE Yac MOOiIi3alii, BOEHHMI Y4ac i 4aCTKOBO
BiZIOYIOBHUII TIepioJl Tic/Is 3aKiHYEHHS BOEHHUX [ili». Y 6araTbOX CTaTTSX PO3ILIY
XIX OcobsmBoi yactuin KK BUMHEHHS 37I04MHY «B YMOBaxX 0COOJUBOTO Mepiony,
KpiM BOEHHOTO CTaHY» TaKOK BU3HAETHCS KBATI(HiKyIOUOI0 03HAKOIO, ajie TAKOTO, M0
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MEHIIIE TABHUIIYE CYCILIbHY HeOEe3IIeUYHICTh 3/I04MHY, Hi’K BUMHEHHS fI0r0 «B yMOBax
BoeHHOrO crany». CaM ke 3akoHoaBelb y ABOX crarTsax OcobimBoi yactuan KK
(ct. 1141 i cr. 3361) psiMo Ha3UBA€E «OCOOMBUIA TIEPIOT> YACOM YUNHEHHS 3JI0UMHY.
OTOX, AKIO «0COOJUBUI MEPio/» BU3HAYAE CaMe YaC BUYMHEHHS 3JI0YMHY, & «BOEH-
HUIl CTaH» € YaCTUHOIO 0COOJMBOTO TIEPIOY, TO 3a 3aKOHaMU (HOPMAIBHOI JIOTIKH i
«BOEHHUI CTaH» MA€ PO3YMITUCS SIK YaC BUMHEHHS 3JI0YUHY.

[To-uyerBepTe, cJiiji 3BepHYTH yBary i Ha iCTOPUYHY HACTYIHICTh KPUMiHAJIbHUX
3akoHiB B Ykpaini. Ynaanit KK npuitmos #a 3miny KK Yipaiau 1960 p., B akomy
AHAJIOTOM HUHIIIHIX «YMOB BOEHHOTO CTaHy» OyJ/a KBami(ikyouya 03HaKa BUNHEHHST
3JI0YMHY y «BOeHHMI yac». Ase 3 1996 p. 8 Koncturytii Ykpainu, a 3 2000 p. — i
Y BIZIIOBITHOMY CIIeIiaTbHOMY 3aKOHi1 BXKUBAETHCS TEPMiH «BOEHHUN CTaH», a He
«BoeHHUH yac». Y 2001 p. 3akonomaselb, npuitmatoun ynaanii KK, ogHovyacno mpu-
BO/IUB OT0 y BiJIIIOBIZIHICTD /10 BXKUBAHOI Y T.3B. «PEryJssTUBHOMY» 3aKOHOJIaBCTBI
TEPMIHOJIOTIT 1 B TOMY YUCJI 3aMiHUB TEPMiH «BOEHHUI Yac» TEPMiHOM «YMOBU BOEH-
HOrO ctany». HaBpsy un XTOCh TOJI peasibHO JyMaB IpPoO Te, 0 B YKPaiHi KOJIUCH
cripaBa Jiilijie 10 3aIpOBa/I)KEHHST BOEHHOTO cTaHy. ToMy Taka 3aMiHa HalliMOBIipHillie
3IiiiCHIOBa/IACS 3aKOHO/IABIIEM SIK TEXHIYHA, 63 HaMipy MepeTBOPUTH KBali(iKyouy
03HaKy 4Yacy Ha 03HaKy 0OCTaHOBKWM BUMHEHHSI 3JI0YNHY.

Ha migcraBi mmporo s BBaskaio, 1Mo BYMHEHHS JIeP;KaBHOI 3pa/id y (hopMi Tiepexoy
Ha OiK BOpora 4u BifiCbKOBOTO 3JI0YMHY B «yMOBaX BOEHHOTO CTaHy» BU3HAUAE CaMe
yac BUYMHEHHs 3y0uuny. [{g kBamidikyroua o3Haka Mae miclie y /IisTHHSIX, BUNHEHUX
i/l Yac BOEHHOTO CcTaHy (AMB. BUIIE) i HE 3aJIEKUTh BiJl TOTO, Y1 BYMHUIIA 0c00a Tei
3JIOYMH Y THX PerioHax YKpainu, jge 0yJI0 BBeeHO BOEHHUI CTaH, YM B TUX PerioHax,
Jle BiH He BBOJIMBCS, UM HABITh 3a MeKaMu YKpaiHMU.

KBani¢dikanisi TpuBaloynx i NpoAOB:KYBaHUX 3JOYHMHIB, [0 BUMHSIOTHCS i/l
Yac BOEHHOTO craHy. YacoBa MPOTSKHICTh BOEHHOTO CTAaHY 4acTO TEPETUHAETHCS
3 4aCOBOIO IPOTSI’)KHICTIO BUMHEHHS /[BOX PI3HOBHU/IIB YCKJIaJHEHUX 3J0YNHIB —
TPUBAIOYOTO ¥ MPOAOBKYBAHOTO. | TOM, i iIHIIUI MOXYTh TIOYATUCH /10 BBEJECHHS
BOEHHOI'O CTaHy, a 3aKiHUMTHCS I1ijl Yac HhOTO YK HABITh 110 KOr0 3aBepIieHHi; abo XK
1IOYaTHCS TIiJl YaC BOEHHOTO CTaHy, a 3aKIHYUTUCS — MiCJIsl HOro NMpUIMHeHHs. Ko
3aKOH JIJIs TAKUX 3JI0YMHIB nepenbadae KBamiikyrouy 03HaKy BUMHEHHS IX B yMOBax
BOEHHOTO CTaHy, TO Pe30HHO IIOCTAE MUTAHHS: 4K 1X KBali(ikyBaTU — gK yUYHHEHI B
YMOBaX BOEHHOTO CTaHy 4M Hi?

Bianosinb Ha 11e TUTaHHS, 1O-TIeplile, Ma€ IPYHTYBATUCS HA MOJOXKEHHSX YNH-
HOTO 3aKOHO/IaBCTBA 10/I0 Yacy BUYMHEHHS 3JI0UMHY, 1, TO-ZIPyTe, BpaXOBYBaTH 0OCO-
GJIMBOCTI BUKOHAHHS CYCIIJIbHO HeOE3MeYHOTO AisiHHST IPU BYNHEHHI TPUBAIOUOTO
Ta TTPOJIOBKYBAHOTO 3JIOUUHY.

BignosizHo 10 4. 3 c1. 4 KK «yacoM BUYMHEHHS 3JI04MHY BU3HAETHCI YaC BUU-
HEeHHsI 0c00010 TIepebauyeHol 3aKOHOM PO KPUMIHAIbHY BiANOBIiAAIbHICTD /il a60
6esmistbHOCTI». leil 3arasbHuil MIPUITHC 3aKOHY JOCTATHHO OJHO3HAYHO PO3YMIiEThCSI
HAYKOBISIMA CTOCOBHO TIPOCTUX OJMHUYHUX 3JI0YMHIB, ajie 3aBK/1 BUKJINKAB JKBABY
JIMCKYCII0 TOM0 YCKJAaAHeHuX 3/0unHiB [9, ¢. 125—126]. He Braiounch Hapasi 10
OTJISIZIY 1 KPUTHUKU BUCJIOBJIEHUX CY/IPKEHb, S MPOIOBKYI0 BUXOAUTHU 3 TOTO, IO Yac
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BUMHEHHS 3JI04MHY Ma€ BU3HAYATHUCS YHiBEpCaJbHO, OE3BiZHOCHO 10 0COOJMBOCTE
BUKOHAHHST O3HAK HOT0 00'€KTUBHOI CTOPOHU, a BifITAaK 9aCOM BUNHEHHS OY/Ib-SKOTO
3JIOYMHY CJTiJI BBAKATH MOMEHT, 3 SIKOTO € 3BEpIIEHNM Iepeadadene KpUMiHAIbHUM
3aKOHOM JiTHHSI 0COOM, IO Y MOAJIBIIOMY MA€ TPU3BECTH 10 TEBHUX HETATUBHUX
3MiH B 06’ekTuBHOMY CBIiTi [9, c. 131]. [To3asik pu BUMHEHHI TPUBAIOYOTO 3JOUUHY
JISTHHS, 3 SIKOTO MTOYMHAETHCS 3JIOYMHHUI CTaH, € MOBHICTIO 3aBepIIEHUM 3 CaMOI0O
MOYaTKy HWOTO BUYMHEHHS, TO I 4aCOM YYMHEHHS TAaKOTO 3JIOYMHY CJiJl BBA)KaTh
MOMEHT TIOYaTKy TaKOTO 3JIOYMHHOTO cTaHy. HaToMicTh Mpu BUMHEHHI TTPOIOBXKY-
BAHOTO 3JI0YMHY €/IMHE CYCIIJbHO Hebe3neuHe [isTHHsL € 3aBepIIeHUM JIUIIe TTPU
BUMHEHHI OCTAaHHBOTO i3 3ayMaHUX 0COOO0I0 IOPHUINYHO TOTOKHUX [IisiHb, 1[0 HOTO
CKJ1a/1a10Th. Tok yacoM Horo BUMHEHHS CJIi/1 BBA)KaTH MOMEHT YYMHEHHS caMe 11bOTo
OCTaHHBOTO AisgHHA |9, c. 134].

Buxnanene nae mincrasu miarpumatu M. M. Cenbka y Tomy, 10 TpUBAOYUI
BIfICHKOBUI 3JI0YMH (HAIPUKJIAI, [€3ePTUPCTBO) Ma€ OyTH KBamihiKOBaHUI SIK
YUUHEHUI B yMOBaX BOEHHOIO CTaHy JIMIIE TOJi, KOJIM HOro OyJo 1odyaTo IIij| Yac
BIIICBKOBOTO CTaHY, 1 HE3aJIeKHO Bijl TOTO, UM MPUIIMHEHUH 11ei 3JI0YMH MPU BilICbKO-
BOMY CTaHi 4M BxKe 10 HOro NpUIMHEeHHi. SIKIIo X TaKuil 37104MH PO3IIOYaBCs 10
BBE/IEHHS BOEHHOTO CTaHy, ajie TPUBAB i IPU HbOMY, HOTO He MOKHA KBaTi(hiKyBaTH
SIK YIYMHEHWI B yMOBax BoeHHOTO cTaHy [10, ¢. 53—54]. Tomy He MOKHA MTOTOIUTHCS
3 BucHoBKOM M. M. CeHbKa IIpO Te, 10 «SKIIO X04a 6 OjHe i3 TakuX AistHb (110
CKJIQZIAI0Th TIPOJIOBXKYBaHui 37n0unH. — FO. [1.) BUMHAETHCS TiJ| 9ac Jlii BOEHHOTO
cTamy, JsTHHS BUHHOTO MOTPiOHO KBamidikyBaTH sIK Taki, 0 BYMHEHI B yMOBaX
Boennoro crany» [10, c. 54]. Bugaerncsi, 1110 aBTopoM TyT He BpaxoBaHO TOH (akT,
1[0 TIPOJOBKYBAHMIT 37104nH JulTe (DAKTUYHO CKIAZAETLCS 3 HU3KM JisiHb. Voro
K IOPUIMYHUI CKJIaJl MAE €[MHE CYCIIIbHO Hebe3neuHe isTHHS, siIKe € TOBHICTIO
3aBepIIeHNM Y MOMEHT YYHHEHHSI OCTAHHBOTO 3 (haKTUYHUX [isiHb. ToMy, HarpuKJIa,
NPOJIOBKYBaHe BUKpajleHHsT BificbkoBoro MaiiHa (c1. 410 KK) moske 6yTn kBasmidiko-
BaHe SIK BYMHEHEe B YMOBAaX BOEHHOTO CTaHy JIMIIE TOJ, KOJIU i/l 4aC BOEHHOTO CTaHy
OyJI0 BUMHEHE OCTAaHHE 3 IOPUANYHO TOTOKHUX JisHb, 0 HOro CKIafaloTh. KO XK
OCTAHHE 3 IOPUINYHO TOTOKHUX [iSTHb Y TPOJOBKYBAHOMY 3JI0UMHI OyJI0 BUMHEHE
BIK€ TI0 3aKiHYEHHIO BOEHHOTO CTaHY, TO TIOTIPH Te, 10 3JI0YMH Mir OyTH MOYaTHil IIie
JI0 YU 11/l Yac BOEHHOTO CTaHY, Bi/IIOBi/IHA O3HAKA He TOBUHHA BPaXOBYBAaTHUCH IPU
iioro kBaidikarrii.

Opnnak y pasi KoM YacTHHA TPUBAIOUOTO YK IPOJOBXKYBAHOTO 3JI04MHY (Dak-
THYHO BYMHSJIACS Iijl YaC BOEHHOTO CTaHy, ajie He Moxe OyTH BpaxoBaHa MpH OTO
kBastiikarii, BoHa Moke OyTH BpaxoBaHa NP NMPU3HAYEHHI MMOKapaHHs sIK o0OcTa-
BUHA, 1110 00TSIKY€E HOTO (AMB. HUXKYE).

Boennwii cTaH i nuTaHHs 3BiIbHEHHS BiJl KDUMIHAJIBHOI BiIMOBIIANbHOCTI. K
yKe 3a3Hayasocs, BAMHEHHS 3JI04MHY B YMOBAX BOEHHOTO CTaHy BU3HAETLCS 3aKO-
HOM 00CTaBUHOIO, IO IIBUILYE CYCIiIbHY HeOE3IeYHICTh BiAOBIIHOIO 3JI0YMHY.
[leit dakT cBOEI Yeproo, YCKIAAHIOE a0 YHEMOIKIIMBIIIOE 3BIIbHEHHST 0COOU Bijl
KpUMiHAJIbHOI BiJIOBIaIbHOCTI 3a OiabiricTio i3 nepegdavennx KK Yipainm mij-
ctaB. [IpoTe BBemeHHS BOEHHOTO CTaHy aKTyaJli3yBajo MUTAHHS PO MOXKJUBICTH
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3aCTOCYBaHHS OJIHIEL Ti/ICTaBU 3BIIbHEHHS BiJl KpUMiHATBHOI BiIMIOBIJAJIBHOCTI, a
Oro TPUITMHEHHST — HIIOI.

BBe/ieHHST BOEHHOTO CTaHy, SIK 3a3HA4YaI0Cs BUIIlE, 00YMOBUJIO MOKJIMBICTH BUH-
HEHHS JIepsKaBHOL 3pau y GopMi mepexoay Ha 6ik BOpora B yMOBaX BOEHHOTO CTaHY.
BizamoBiaHo mocTao muTaHHsS PO MOKJIMBICTD 3aCTOCYBAHHSI 10 OCI0, SIKi BUNHUIIN
JiepsKaBHY 3paiy B Iiii dopmi, nmepenbadenoi u. 2 cr. 111 KK crerianbhoi mizcrasu
3BLIbHEHHS Bil KpUMIiHAIBHOI BiANOBiaabHOCTI. BKazanuM npunmcom nepeadadeHo,
10 «3BIJIBHSIETHCS BiJl KPUMIHATBHOI BiZITIOBIIaIbHOCTI TPOMAJISHUH YKPaiHH, SIKITO
BiH Ha BUKOHAHHSA 3JI04MHHOTO 3aBJaHHS 1HO3€MHOI JlepKaBu, iHO3eMHO1 OpraHisaitii
a0 iX MpeJCTaBHUKIB HiKUX il He BYMHMB i JOOPOBLIBHO 3asBUB OpraHaM Jiep-
JKaBHOI BJIQJIA TIPO CBIil 3B’I30K 3 HUMM Ta TTPO OTPUMAHE 3aBJAHHS».

Onni Bueni, nanpuknazn, H. C. Konuyxk [7, ¢. 9] ta 0. B. Jlynenko [8, c. 429],
3BEpPTAI0YM yBary Ha BUMOTY 3aKOHY PO HASIBHICTH y 0COOW 3aBIaHHS iHO3eMHOI
JlepskaBy, 1HO3eMHOI OpraHisallii um iX Ipe/CTaBHUKA, TPUXOJITh /10 BUCHOBKY
PO HEMOKJUBICTh 3BiJIbHEHHS BijJi KPUMIHAJBHOI BiJINTOBiJa/IbHOCTI Ha TiICcTaBi
4. 2 ct. 111 KK ocobu, sxa gisiia 3a BJacHOIO iHiI[iaTMBOW. [HIII, HampuK/Ia
O. B. 3aiines ta B. P. Diyinenko, 3i cJ1iB 3aKOHY «HISIKUX [Iill He BYNHUB> BUBOJATD
BUCHOBOK, 10 <«3actocyBanus 4. 2 cr. 111 KK Ykpainm MoxauBe juiie Ha cTajii
rotyBanusi» [, c. 174].

3 MOTO TIOTJISIY, 3 TAKUMU CYJPKEHHSIMU CKJa[HO moroautucs. [lepemycim,
BU3HAIOYM TIepexis Ha Gik BOpora 3aKiHYE€HUM 3 MOMEHTY HaJaHHS 3TOJU TPOMas-
HUHOM YKpaiHU Ha CHiBPOOITHHUIITBO 3 BOPOTOM Ha IIMKOAY iHTepecaM YKpainu [2,
c. 204], u. 2 c1. 111 KK He 3a60poHsI€E MOKJIMBOCTI 3BiJIbHEHHSI Biji KPUMiHAIbHOT
Bi/IMOBIIAJIBHOCTI 32 BYMHEHHS 3aKiHYEHOI JIepKaBHOI 3pajin y 11iit (hopMi [1eTalibH.
nuB.: 4, c. 62—69]. OxpiM TOTrO, CJIi/l 3BepHYTH yBary i Ha Te, 3aKOH, BCTAHOBJIOIOUN
BUMOTY TTPO HEBUKOHAHHA OTPUMAHOTO BiJl iIHO3eMHOI JIep;KaBU 3aBJaHHs, He BUMa-
rae, mob Take 3aBaanHist OyJ0 OTpUMaHe 710 mepexoay Ha 6ik Bopora. Tomy Juiie B
TUX BUIIAJKaX, KOJM TPOMAJSTHUH YKpaiHU MmepeinoB Ha 6ik Bopora Ha BUKOHAHHSI
OTPUMAHOTO Bijl HHOTO 3aBJaHH, 3BIIbHEHHS BiJl KPUMIHAIBHOI Bi/ITOBIIaIbHOCTI HA
migctaBi 4. 2 ¢1. 111 KK € aemoxxauBuM. AKIIO K TPOMAJASTHUH YKpaiHu 32 BIACHOIO
iHimiaTnBoo mepeimos Ha 6ik Bopora ((hi3MYHO YK iHTEJIEKTYyalbHO) 1 MiCst I[OTO
OTPUMaB 3JI0YMHHE 3aB/IaHHS 1HO3€MHOI Jiep:KaBy, IHO3eMHOI OpraHisaitii uu iX rnpej-
CTaBHUKIB, TO BiH IT/IJISITA€ 3BIIBHEHHIO BiJl KpUMiHATBHOI BiIITOBIAAIBHOCTI, SKITO
Ha BUKOHAHHSI 1IbOT0 3aBIaHHs HisIKUX Jill He BYNHKB i JOOPOBIIBHO 3asiBUB OPraHaM
JIePsKaBHOI BJIQJIU TIPO CBill 3B’S30K 3 HUMU Ta PO OTpUMaHe 3aBJaHHsA. JKIIO K
micsist mepexoay Ha GiK BOpora 3a BJIACHOIO 1HIIIATMBOIO TPOMAISTHUH YKpaiHU IIe
He OTPMMaB BiJl iIHO3eMHOI Jlep/KaBU 3JIOYMHHOTO 3aBJaHHs, ab0 BYMHUB ii, CIPS-
MOBaHI Ha MOTO BUKOHAHHS, 11€ YHEMOKJIUBJIIOE 3BITbHEHHS OTO BiJl KPUMiHAIBHOI
BignosizampHoCTI Ha migcTasi 4. 2 ct. 111 KK Ykpainm.

CxacyBaHHS K BOEHHOTO CTaHy MOCTAaBUJIO MUTAHHS TTPO MOKJIHUBICTH 3BiJib-
HEHHSI Bi/l KpUMIHAJILHOI BiIMOBIIAIBHOCTI Y 3B’sI3Ky 31 3MiHOI 00cTaHOBKH (CT. 48
KK VYxpaiun). 3a tBepmxentusam [O. B. bayiina, ckacyBaHHSI BOEHHOTO CTaHY €
OJIHUM 13 TIPOSIBIB 3MiHU OOCTAHOBKM B IIMPOKOMY CEHCI, 110 MOXKe MOTSATHYTH 3a
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co0010 BTpaTy CyCIiJIbHOI HEOE3IeYHOCTI OKPEeMUX BUIB 3JI0YMHIB, YYMHEHUX il
yac Takoro crany [2, c. 150]. 3 TakuM CyUKEHHSIM CJIi/1 TIOTOAUTHUCS 3 HACTYITHUME
YTOYHEHHSIMH.

Yrpatuti cycriiibHy HeGe3MeuHiCTh TMiCsT CKacyBaHHs BOEHHOTO CTAHY MOXKYTb
Jidie Ti 3JI04MHU, SIKi MOJISATaNIN Y MOPYIIeHH] Y1 HeBUKOHAHHI BUMOTI IIPaBOBOTO
PEXMMY BOEHHOTO cTaHy. Hampukia, HEBUKOHAHHS CIy:KO0BOIO 0COOOI0 BUMOTH
1IPO BUKOPUCTAHHSI MOTYKHOCTE Ta TPYAOBUX PeCypciB MiJIIPUEMCTBA, YCTAHOBU
uu opranizarii 1yt motped oboponn (1. 3 4. 1 cr. 8 3akony «IIpo mpaBoBwit pesxumM
BOEHHOTO CTaHy» ) Tisirae KBasiikarii sik cirysk6oBa aHepbdamicts (cr. 367 KK); mpu-
XOBYBaHHsI TIPHBATHOTO MaiiHa 0cOOH, siKe TT/JISITAE TIPUMYCOBOMY BiUYKEHHIO JIJIsT
norpeb mepsxkasu (1. 4 4. 1 cr. 8 3akony «IIpo nmpaBoBHii PeKUM BOEHHOTO CTaHY» )
Moske OyTH KBasTi(hiKoBaHe SIK 3aIlO/isTHHST MAITHOBOI IIIKOJU TLISIXOM oOMany (cT. 192
KK) i 1.1. CycrinbHa HeOe31euHicTh TaKuX AisiHb 0OYMOBJIEHA JIMILE TUM, 110 BOHU
BUYMHSIOTHCS i YaC BOEHHOTO CTaHY; /10 YW MICJS 3aTPOBA/KEHHS BOEHHOTO CTaHy
AHAJIOTIUHI [IISTHHS B MPWHIUIT He MO O OyTH BUMHEHI i, TUM Iadye, He BU3HaBa-
qicst 6 cycrinbho Hebesmeurnmu. Came TOMY MiCIsT CKaCyBaHHSI BOEHHOTO CTaHy Taki
3JIOYMHU MOKYTb BTPATHTH CBOIO CYCIJIbHY HeOe3neuHicThb. I B TaKMX BUIIAJKax He
BUKJIIOYAETHCS 3BIIBHEHHST 0CI0, 1110 X YYMHUJIHI, BiJl KpUMIHATBHOT BiZMOBIIaIbHOCTI.

HaromicTs, JisSHHS, HAIBHICTH CYCILIbHOI HEOE3IEYHOCT] B IKUX He 00yMOBJIeHa
BBE/IEHHSIM BOEHHOTO CTaHy, a TMM Tiaue JisSHH, I SKUX YYUHEHHS iX B YMOBax
BOEHHOT'O CTaHYy € KBaJi(hiKyIO4OI0 03HAKOIO, ITICJIsI CKACyBaHHSI BOEHHOTO CTaHY He
MOJKYTb BTPATHTH CYCIiJbHOI HEOE3IMeYHOCTi. 3aKOH BBa)Ka€ Taki isSTHHS 3JI0YM-
HaMU HaBITh 1 TPU BYMHEHHI iX Yy MUPHUI yac. ToMy npunimHeHHs BOEHHOTO CTaHY,
6e3yMOBHO, CBIJUNTHME IIPO 3HUMKEHHS CYCILIbHOI HeOe3IeKky MOAIOHNX [IisiHb, aje
BUMHIOBAHUX Y’Ke TICJS 3aKiHUeHHsT BOEHHOTO cTany. OjHade He CBiIYMTUME TTPO
BTpATy CyCIiIbHOI HeOe3eKkn THX, M0 OyJIi BUNHEH] TTi/] 4aC HBOTO.

VunHeHHsT 3I0YMHY 3 BUKOPHCTAHHSIM YMOB BOEHHOTO CTaHy SIK OOCTaBHHA,
o o0Ts:Ky€ mokapanus. Bixnosigno go m. 11 4. 1 c1. 67 KK «BunHeHHs 3/7104nHy
3 BUKOPHCTAHHSIM YMOB BOEHHOTO ... CTaHy» € 0OCTaBUHOIO, 1[0 OOTSKY€E MOKAPAHHSL.
3Beprae Ha cebe yBary Toi (hakr, M0 B I[bOMY Pasi 3aKOH TOBOPUTH HE MIPOCTO PO
«BYMHEHHS 37I0YMHY B YMOBAX BOEHHOTO CTaHY», & PO «BUYMHEHHS 3JI0YNHY 3 BUKO-
PUCTAaHHSAM YMOB BOEHHOTO CTaHy», 10, OYEBUIHO, HE O/THE I TEXK.

3 orusiy Ha Iie sl BBaKAIO, MO [aHa 0OCTaBUHA, sIKa OOTSIKYE TIOKApaHHs, He
MO)ke OYTH BCTaHOBJIEHA OO0 BCiX 3JI0YMHIB, YIMHEHUX IMiJ[ 4aC BOEHHOTO CTaHY.
Bona mae wmicie Jmine taMm i Tozi, Ae it Koau ocoba CBIZIOMO BUKOPHCTajla YMOBHU
BOEHHOTO CTaHY [IJIT BYNHEHHS 37T0YMHY. TOMY CJIi/l yCTaHOBIIOBATH, 1110 BUNHEHHS
3104nHy OYJI0 TOB’si3aHe 3 TUMU OCOOJUBOCTSIMU MTPABOBOTO PEKUMY, SIKI Masn
Micile y 3B’SI3Ky 13 3arpoBaJiXKEeHH BilicbKOBOTO cTaHy. Ile Moixe mosisgraTu, Hanpu-
KJIajl, Y BAKOPUCTAHHI YMOB 3alIPOBA/KEHOT KOMeHIaHTChbKOI roauuu (1. 5 4. 1 ¢T. 8
3akony «IIpo TpaBOBUI PeKMM BOEHHOTO CTaHY») /IS 3a0€3MeUeHHsT TAEMHOCTI
BUMHEHHS 3JI0UMHY; Y HE3aKOHHOMY 30yTi aJIKOrOJbHKMX HAIOIB Yi HAIOiB, BUPOOJIe-
HUX Ha CIIUPTOBIN OCHOBI, SKIIO MPUNHATE PillleHHsT PO 3a00POHY TOPTIBJII HUMM
(m. 13 u. 1 ct. 8 3akony «IIpo mpaBoBHil pe;kUM BOEHHOTO CTaHY» ); PO3TOJIOIIEHH]
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JlepKaBHOI TAEMHMUIT Ta BTPATi IOKYMEHTIB, 110 11 MiCTATH, YHACI/IOK HEBUKOHAHHS
JIOTATKOBUX 3aXOJliB MO0 TIOCUJIEHHS OXOPOHU AepsKaBHOI TaeMHMT (1. 22 4. 1
ct. 8 3akony «IIpo mpaBoBMil pesKUM BOEHHOTO CTaHy» ) TOIIO. SKIIO 5K 0coba BUM-
HUJIa 37104rH (y TOMY YHCJI, TIPOTH OCHOB HAI[IOHAJIBHOI Ge3nekn YKpaiuu, mpoTu
rpoMajicbkoi Ge3reku, y cdepi OXOpOoHH AepsKaBHOI TAEMHMUIN, HEIOTOPKAHHOCTI
JIepsKaBHUX KOPJIOHIB, 3abe3redeH st IPU30BY Ta MOOLIi3aIlii TOIMo) Xo4 i 1/ Jac
BOEHHOTO CTaHy, ajle He BUKOPUCTOBYIOYM HOr0 YMOBH, BpaXyBaHHs 11i€i 00CTaBUHI
SK TaKol, 110 00TszKye nokapanus, de lega lato e € MOKIMBUM.

[Ipu bOMy CJTiT MaTH Ha yBasi, 1o BiAmosiaHo 10 4. 2 ct. 67 KK 1151 06TsmKyioua
nokapaHHsi o0CTaBUHA HaBiTh 1PH i (HaKTMYHOMY BCTAHOBJIEHHI 11O CIIpaBi MOXKe
OyTH 1 He BpaxoBaHa Cy/IOM 3 HABEJECHHSIM Y BUPOKY HAJIEKHUX MOTUBIB. A CTOCOBHO
3JIOUMHIB, I/ IKUX BYNHEHHS IX B YMOBaX BOEHHOTO CTaHY BILJTMBA€E HA KBasidika-
iro (zepsxaBHa 3pajsa y dopmi mepexony Ha 6ik Bopora i 19 BiliCbKOBUX 3JI04MHIB),
11 obcTaBrHA He MOKe OyTH BpaxOBaHA MU IIPU3HAYEHHI MOKAPAHHS K TaKa, 110
itoro o0Tsikye (4. 4 ct. 67 KK).

k%

Permrra ynaanx npunucis KK Ykpainn B yMoBax BOEHHOTO CTaHY JIOTh y 3arajib-
HOMY TIOPSIZIKY, 6€3 Oy/ib-sIKHX BUHSITKIB YU JIONOBHEHD, OOYMOBJIEHUX BBEIEHHIM
takoro crtany. ITpoTe i1oro 3ampoBayKeHHs MOKe 0OYMOBUTH 3MiHU 10 KPUMiHAJIb-
HOTO 3aKOHOZABCTBA, Y TOMY YHMCJI I CIIPSMOBaHI Ha BCTAHOBJIEHHS ab0 MOCUJIEHHS
KPUMIHAJIbHOI Bi/J[IIOBIIAJIbHOCTI, HA CKACyBaHHS MEeBHUX 320X0YyBAaJbHUX HOPM
(HampuK/Ia, po 3BiJIbHEHHS BiJl BiAmosiganbHoCTI abo nokapanus). OQHaK HaBiTh
BBEJIEHHST BOEHHOTO CTaHy He MOjKe OYTH ITiICTaBOIO JIJIsT 3ACTOCYBAHHSI TOPTYP, BCTa-
HOBJIEHHSI 200 3aCTOCYBAHHS JKOPCTOKUX UM MPUHIKYIOYHX JIIOJCHKY TiIHICTD BUJIIB
MOBO/KeHHS 4 1okapaHHs (cT. 3 KoHBeHIIil Tpo 3aXUCT MpaB JIOJAMHU i OCHOBOIIO-
JoxHUX cBoOOz, cT. 28 Koncruryiii, ct. 22 3akony «IIpo mpaBoBuil peskiM BOEHHOTO
crany»). OcobaMBO CJTi/I 3ayBaKUTH, 110 BOEHHUN CTAH HE MOKe OYyTH IiICTaBOIO
JUIS BITHOBJIEHHS B YKpaiHi cMepTHOI Kapu K Buay nokapauHs (IIporokos Ne 13
110 KoHBeHIIiT mpo 3aXKCT 1IpaB JIIOAMHU i OCHOBOMOJIOKHUX cBOOO). I, Gesnepeuto,
BCTAHOBJIEHHsI a00 TTOCHUJIEHHSI KPUMIHAJIBHOI BiIIOBIIAJIbHOCTI Mijl Yac BOEHHOTO
CTaHy He MOKe MaTH 3BOpoTHOI /il B yaci (ct. 5 KK).

3araJjioM ke CJIiJi KOHCTaTyBaTH, 10 TePITHi JOCBiI 3aTTPOBA/PKEHHST BOEHHOTO
cTaHy B YKpaiHi 1okasas, 1O /lesdKi HOTO KPUMiHAJIbHO-IIPABOBI HACI/IKU HAMU
JI0Ci PO3YMIJIUCS IOCUTh HEOJHO3HAYHO. 3 OIVIS/Y Ha 1€ i 3 ypaxyBaHHSIMM CY/I0-
BOI MPaKTUKHU, KA N0 Mi3Hille CKIAJACTbCS MO0 3JI0YUHIB, YUMHEHUX ITiJI Yac
BOEHHOTO CTaHy, YKPaiHChKiil KpUMiHaIbHO-TIPABOBIN HAYIl HajeKamo 6 KPUTHIHO
[IEPEOCMUCIUTH BiJINIOBI/IHI MTOJIOXKEHHS 3aKOHO/IAaBCTBA Ta BU3HAYMTHU MOKJINUBOCTI
HOT0 MOJAIBIIOT0 yI0CKOHATCHHS.
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Criminal consequences of the introduction of martial law in Ukraine

The article is devoted to the study of the criminal consequences of the introduction of martial law
in Ukraine. Based on a systematic analysis of the provisions of the current criminal law, other laws of
Ukraine, and a critical assessment of the achievements of Ukrainian criminal law science, the author
identifies and analyzes seven criminal legal consequences.

First, attention is drazwn to the fact that the Criminal Code of Ukraine establishes criminal-law con-
sequences solely for cases of imposition of martial law and does not determine them for cases of wartime.
Secondly, the author has determined the exact time limits for the existence of martial law, certain moments
of its introduction and termination. Thirdly, it was concluded that the lawful restriction of human rights
or freedoms, committed in accordance with the law on martial law, is a circumstance precluding the crim-
inality of the act. This circumstance is not provided for by the Criminal Code of Ukraine and has its own
grounds and characteristics, determined by special laws. Fourthly, the place of such a sign as the commis-
sion of a crime “in the conditions of martial law” in the system of signs of corpus delicti is established. In
contrast to the judgment expressed in the literature, it has been proved that this feature relates to time,
and not to the setting of a crime. Fifth, certain qualifications of continuing and ongoing crimes are partly
committed during, and partly not during martial law. It has been established that a continuing crime can
be qualified as committed during martial law, when it was started during martial law, and continued as
when the last of the acts that constitute it were committed during martial law. Sixth, certain features of
exemption from criminal responsibility in connection with the introduction and cancellation of martial
law. In particular, the prerequisites and grounds for exemption from criminal liability for transferring to
the side of the enemy in martial law conditions (part 2 of article 111 of the Criminal Code) are defined
and cases where the termination of martial law may indicate a loss of public danger (article 48 of the
Criminal Code). Seventh, rules are formulated to account for the commission of a crime using martial law
conditions as an aggravating circumstance. Cases when courts can and cases when it is forbidden to courts
to consider this circumstance as such, aggravating punishment are defined.

Based on the study, recommendations on the practice of applying certain provisions of the criminal
law during martial law were formulated, and it was concluded that considering such practices would give
impetus to the continuation of scientific research in this area. Separately set out proposals for the legis-
lator to improve the provisions of the Criminal Code of Ukraine, should be applied during martial law.

Keywords: martial law; exceptions of criminal liability; crime qualification; aggravating punish-
ment; lasting crime; continued crime; exemption from criminal liability.
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