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Abstract

This paper tackles the possibility of envisioning law as an instrument of
communication, using systemic and informational models. The effects of legal
communication have a profound influence on the evolution of the system of law and also on
national legal cultures. The means through which law is communicated, as well as the
analysis of the information that is transmitted, along with the legal noise generated by the
poor understanding of legal norms, are briefly discussed in the paper. In this direction,
legal linguistics are analyzed, especially the phrasing of legal norms, with regard to syntax,
morphology, phonetics and semantics, as well as their influence on the Romanian legal
system. Beside legal linguistics, the analysis of legal semiotics within the communication of
law is also discussed, as the system of law is considered an abstract and analytical
normative system, which uses texts and codes. Careful analysis of legal communication,
using the concepts of legal linguistics and legal semiotics could help alleviate the effects of
the faulty communication of law and enhance the understanding of legal norms by the
general public.

Keywords: communication, law, legal linguistics, legal semiotics.

JEL Classification: K10
1. Introduction

Communication represents a process of transmitting information, such as
thoughts or messages whose usual forms of communication are signs and
sounds’. Legal communication involves the transmission of information that has a
legal significance. Such a process of communication may take place in two circuits,
namely the communication of information from the society, based on the material
sources of law and a reverse process, communication of legal information, from the
system of law to the society. In this regard, we appreciate that the system of law
may be analyzed as a communication tool. Within information theory, there have
been proposed and analyzed several models of communication, of which the
constructivist model seems to have a concrete application of the system of law. In
this regard, the constructivist model of communication appears as a variant of the
transactional model, in which between the emitter and the receiver there are
mutual communication streams, with the difference that the constructivist model of
information places great emphasis on the significance of the message, as well as its

' Claudiu Ramon Butculescu — "Acad. Andrei Riadulescu" Legal Research Institute of Romanian
Academy, butculescu@yahoo.com

2 The Colombia Encyclopedia, 6th ed. (Colombia University Press, 2014), s.v. "Communication,"
https://www.questia.com/read/ 1E1-communicatn.



Juridical Tribune Volume 4, Issue 2, December 2014 23

interpretation. Communication processes were also envisioned in legal literature,
most notably by Jurgen Habermas, Niklas Luhmann and Mark van Hoecke. In this
paper, two fundamental components that can help clarify the basis on which the
law can be envisioned as a tool for communication, namely: legal linguistics and
legal semiotics, are presented. Analysis of the way in which the legal message is
structured, both in material terms and formal terms, could be approached through
the prism of legal linguistics and legal semiotics. These two concepts certainly
allow legal formulation of hypotheses and proposals for the future to improve the
system of law. Related to how messages are communicated to the system of law
and society, the present paper addresses this issues through the sources of law. In
this respect, in all types of communication there is a source of information. We
believe that by applying models of communication, whether it be linear models (a
single message sent from the emitter to the receiver), convergence models
(sequential and asymmetrical communication, each participant being equally
emitter and receiver), transactional models (between the emitter and receiver there
is mutual communication streams and symmetrical) or constructivist models
(between emitter and receiver there are symmetrical communication flows, in
which the interpretation of the message is essential) to the system of law, the role
of the source, in communication, can only be related to the sources of law. Legal
theory shows that the source of law includes the legal regulations, customary law,
case law and doctrine’. Clearly, however, legal communication is today based on a
legal norms, which makes it different from customary laws, which were based on a
particular usages®. Moreover, customary law is often characterized by a significant
opacity, while transparency is essential in the communication of official
regulations. Moreover, a critical issue that requires a detailed analysis in legal
communication is precisely the differentiation between continental legal systems,
grounded on the written rules and regulations, as an essential pillar of the system of
law and common-law systems, based on the notion of common-law and judicial
precedent as its principal sources of law. According to one author, the system of
law has specific, systemic properties, which belong to the law or to a legal system
in its entirety, properties which are different from the properties of the components
of that specific system’.

2. Legal Linguistics
The formation and structuring of language dramatically affects the way a

collectivity thinks and behaves. As evidenced by the specialized literature, the way
people talk and perceive words affect significantly their actions and
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behaviors. Even more so, in the legal field, where the structuring of legal texts
presents a special importance, both in normative acts, as well as in the
jurisprudential content. For example: some legislative acts are drafted in one
language only, while others are written in multiple languages, as is the case of
normative acts of the European Union. The decisions of international courts may
be written in many languages. If we analyze the national legal cultures through a
systemic perspective, we must take into account the degree of resistance that
national cultures have, to external influences such as these. In this case, the
language factor constitutes a fundamental element of the legal culture, which
determines the behavior of the legal culture system, in relation to other legal
systems.

Spoken language is particularly important in the implementation and
realization of the law. Bearing in mind its eminently communicative function, by
means of the spoken and written language, the abstract concepts of law are
operationalized at the level of legal culture of law operators and brought to the
attention of the general public.

In this study, we consider it necessary to take into consideration four
components of legal linguistics: a) syntactic component;b) morphological
component; ¢) phonetic component); d) phonation component.

The syntax is defined as the way in which linguistic elements, namely the
words are put together to form phrases or sentences®. The syntax has a particular
importance in the construction of legal language, because the law is disseminated
through written rules, which adds to its complexity, because it combines both
optical and auditory perception, as was showing the reputed scholar N.
Luhmann. Moreover, the syntax can encapsulate and structure the legal information
so that it may be intelligible to the receiver, although the same researcher indicated
that in addition to understanding, the information has to be accepted, and there is a
likelihood that this may not be always accepted’. Structuring information is very
important, considering that this element is essential in the process of
communication, along with expression and understanding®. From a syntactic point
of view the second element of Luhmann's theory is also relevant, namely the
expression because it is the way in which the information is made available to the
receiver. In order to assess properly the importance of communication in the legal
syntax, it is necessary to analyze the source of this information. According to the
theory of communication, communication process consists of a source, a message
encoder, a decoder and a recipient. Regarding the source, we must take into
consideration that within legal theory there is the notion of source of law, which
has been defined in the doctrine as a form of expression of the law, i.e. setting up
or recognition by the State authority of legal rules in the process of creating the
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law’. The sources of law have been classified in the doctrine as material sources of
law, which include configuration factors of law, natural law, human rationality and
legal conscience'’. On the other hand, formal sources of law are ways of formation
of legal norms and constitute the positive law of a country''. Thus, material sources
of law imply communicating to the State Authority the social needs and
requirements of the society itself. Formal sources imply, in reverse, the
communication of structured rules of the system of law back to the society. The
information that is communicated, is however pre-existing to the formation of the
legal communication process itself, which gives an especially important role to
legal syntax, bearing in mind that this information is given a legal form, and as
such is structured and becomes comprehensible for the recipient.

Morphology in Linguistics is the study of the internal construction of the
words'?. Although less important than the syntax, in the elaboration of the legal
rules, morphology may have a special importance, especially in relation to the
attributes of legislative techniques. More than once, the construction of a word
used a legal norm may give rise to ambiguity and to systemic and informational
entropy. In such cases, the judicial system is being expected to compensate for
such uncertainties. Thus, the jurisprudence and the doctrine act as derived sources
of law, which are designed to decrease the entropy caused by the faulty
construction of the words. In this case, we cannot talk about faulty communication,
bearing in mind that the information has been correctly transmitted to the receiver,
but rather the failure to correctly decoding it, as the construction was incorrect at
source. Moreover, in the evolution of legal systems, there is a permanent legal
mimicry, meaning that there are various rules that have emerged in a system, and
later they were borrowed to other legal systems. Imports include elements of both
legal substance and of legal form. Thus, it is not only an import of legal principles,
norms and rules, but also an import of legal words, whose meaning must be
adapted to the specific nature of the legal system which imports such rules.

Phonetics involves the study of language sounds from three perspectives:
speech produced by the vocal organs, namely the articulatory phonetics, the
physical properties of speech, named acoustic phonetics, and their effect on the
human ear, respectively auditory Phonetics'". Phonetics is of particular importance
in the communication of law. For example, an important consideration in the
conduct of judicial processes is represented by the principle of orality. But there are
other aspects that indicate phonetics as an important component in the study of law
as an instrument of communication. The significance of the message in the
communication is that determined by the receiver, not the emitter, and a good deal
of legal communication can also be done through verbal communication.
Phonation is a sub-branch of phonetics, which is studying voice sounds through the
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production of vocal cord vibration of the larynx. Although the inclusion of this
branch in the study of law as a tool of communication seems exaggerated, we must
remember that with this method we can analyze the influence of the phonemes and
vowel in Romanian legal language, in relation to the international legal language,
dominated by English language. We mentioned above that in communicating the
message, the receiver must understand and to accept the message, in that order. The
recipient of the formal legal communication, the society, generally and the
individual in particular, must be able to understand the message, bearing in mind
that the message is a legal norm, and the subject is part of a legal relation of
compliance, which if not respected, determines the birth of a conflict relation,
between the state authority and the individual. The method by which legal
Linguistics can be used to improve the communication of law is found within
legislative techniques, which represent the totality of means, procedures, methods
and techniques used by State authorities with attributions in the process of
elaborating the normative and regulatory acts enforcement'*.

3. Legal semiotics

Generally, semiotics is defined as a philosophical theory of signs and
symbols that explain their function in artificially constructed languages and in
natural languages, including syntactic, semantic and pragmatic features'". Legal
semiotics applies this definition in the field of law. All legislative and judicial
emanations consist of complex elements, which contain words and signs with
specific meanings, and to understand the development of the system of law from
this perspective, it is necessary to define a system of signs that may analyze it as
such'.

Normative systems are analytical systems, abstract, and non-material. A
system can be material, when it is constituted of matter or energy. Legal systems
are by definition abstract systems. Communication between these systems is
achieved by information streams. For that reason, we must envision also the
structural semiotics of these systems.

If we look at the system of law from a semiotic point of view, we can see
that within it, modeling may present the following forms'’: signs (words,
gestures); texts (theories, arguments, concepts by); codes (languages, music, etc.)
and figurative assembles (metaphors, metonyms, etc.)

Law is an abstract system that uses primarily texts and also codes. Signs
and figurative assemblies are not specific to the system of law. The same situation
is found in the system of the technical rules. The latter system has a high degree of
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specificity which does not allow simple formulations, as signs or questionable
statements. Morality, religion, customary systems and social rules of conduct
systems are instead composed of all categories of forms shown above.

Thus, the system of law is a system that is characterized by
symbolism. Analysis of legal semiotics in this context is of particular importance,
given the fact that there can be no equivalence between allegations and expression
meanings in different languages, so the representation of reality in the language can
be considered as a process of translation'®. Other authors have shown that an aspect
of legal semiotics is the ideology of the time, as a principle of legal validity,
through repetition and sowing repeated words and contributing to the dissolution of
the distinction between custom and rule".

Moreover, legal semiotics is relevant from the perspective of the study of
law as a tool for communication, especially since the specialized literature has
shown that the communication of law should not have necessarily mean
transmitting information”. Moreover, it is important to analyze whether the
perception of the receiver which receives the information allows the analysis of
symbolic legal information in order to be able to decode its meaning
correctly. Legal semiotics study may also help identify additional causes of poor
communication.

To this end, legal semiotics allows the transformation of non-specialized
information in specialized information. These interpretations are the attribute of
legal culture which comprises specialized operators and specialists of the system of
law.

Legal semiotics has acquired an increasing importance in the research of
communication of law. The same was shown by the tripartite model of
communication language proposed by Jurgen Habermas®'. Thus, in a certain way
signs and symbols are perceived in the outside world, as a complex of facts, in a
different way may the signs be perceived in the individual’s own social world, in
which there are regulated and interpersonal rules considered legitimate and
completely different meanings may have the same symbols in the internal world of
the emitter, in which his or her inner experiences are essential.

4. Conclusions
Legal communication constitutes an important aspect in the analysis of the

system of law. The way in which the message emanating from the legal authorities
is perceived by the subjects of law who are the recipients of those rules presents a
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special relevance. In addition to abstract constructions and hypotheses, which were
developed in the specialized literature, in which the information circuit of law was
theorized, we should also consider a practical approach. In this case, the present
work deals with the construction of the message from the perspective of legal
linguistics and legal semiotics. Recognition of the importance of the two
components referred to above is significant for setting up a legal message to ensure
a high level of perception, especially on the part of the general public. Legal
regulations involve transparency, accessibility and performance. In the event that
the subject of law fails to comply with mandatory legal rules, the compliance
relation, in which the individual is a passive subject, and as such, holder of
obligations, becomes a conflict relation, and its effects are put into practice through
sanctions ranging from financial penalties to the more severe punishments, such as
those found within the field of criminal law. It is also necessary to provide a
method of use of legal linguistics and legal semiotics in developing fiscal rules,
which in turn are characterized by a very high level of entropy, generated on one
side by the rapid succession and legislative dynamics, and on the other hand by the
use of phrases and concepts particularly specialized that make it difficult to
understand legal texts in this field. The scientific approach in the case of this paper
aims to highlight the advantages and contributions of legal linguistics and legal
semiotics, to legal communication, seeing also that law is closely related to the
concept of communication.

This paper has been financially supported within the project
entitled “Horizon 2020 — Doctoral and Postdoctoral Studies: Promoting the
National Interest through Excellence, Competitiveness and Responsibility in the
Field of Romanian Fundamental and Applied Scientific Research”, contract
number POSDRU/159/1.5/S/140106. This projectis co-financed by FEuropean
Social Fund through Sectoral Operational Programme for Human
Resources Development 2007-2013. Investing in people!

Bibliography

Béadescu Mihai, Teoria generald a dreptului, Sitech Publishing House, Craiova

Ciongaru Emilian, Usages — the legal regime in new civil code, in volume of The

International Conference — CKS 2013 — Challenges of the Knowledge Society,

Nicolae Titulescu University Bucharest, Prouniversitaria, Publishing House, 2013

3.  Ellsworth Jeffrey A., Semiotics in Legal Theory Design, in ,,The Semiotics of Law in
Legal Education”, ed. Jan M. Broekman, Francis J. Mootz, New York, Springer,
20114

4. Habermas Jurgen, Communication and the Evolution of Society, trans. Thomas
McCarthy, Beacon Press, Boston, 1979

5. Hutton Christopher, Language, Meaning and the Law, Edinburgh: Edinburgh
University Press, 2009

6. Jackson Bernard S., Bentham, Truth and the Semiotics of Law, in Legal Theory at the

End of the Millennium, ed. M. D. A. Freeman, Oxford, Oxford University Press, 1998

N —



Juridical Tribune Volume 4, Issue 2, December 2014 29

10.

11.
12.

13.
14.

15.
16.

Luhmann Niklas, Theory of Society, trans. Rhodes Barrett, vol. 1, Stanford, CA,
Stanford University Press, 2012

Maurer Kathrin, Communication and Language, Pandemonium germanicum,
16/2010.2

Magureanu Alexandru F., Principiile generale ale dreptului, Legal Universe
Publishing House, Bucharest, 2011

Niemesch Mihail, Teoria generald a dreptului, Hamangiu Publishing House,
Bucharest, 2014

Popescu Sofia, Teoria generala a dreptului, Lumina Lex Publishing House, Bucharest
Sebeok Thomas A., Danesi Marcel, The Forms of Meaning: Modeling Systems Theory
and Semiotic Analysis New York: Mouton de Gruyter, 2000

The Columbia Encyclopedia, 6th ed. (Columbia University Press, 2014)
https://www.questia.com/read/1 E1-communicatn.

http://www.merriam-webster.com

http://www.britannica.com

http://www.encyclopedia.com




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


