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Annomayusa. AKTyadbHOCTh TEMBI OOYCJIOBIEHa TEM, YTO B COBPEMEHHBIX YCIOBHUSX
XO3SICTBOBaHMSI HAOJIONAETCSl TMOCTOSHHOE YCJIOKHEHHE HSKOHOMHYECKHX B3aMMOOTHOIICHUH,
O6YCJIOBJI€HHOC HCTIPCPBIBHBIM HM3MCHCHHUEM BHEIITHEH CpC€abl, Pa3BUTUCM HAYYHO-TCXHHYCCKOT'O
nporpecca (B TOM YHCIE CPEICTB CBS3M, MEPeAayd M XpaHEHUs MH(OpMANKK) U OOIIECTBEHHBIX
OTHOIIEHHH. B cTarbe paccMaTpuBaroTCsi BONPOCH COOTHOIICHHUS PAaMOYHOTO M IPEIBAPUTEIBHOTO
JOTOBOPOB, OCOOCHHOCTH NPUMEHEHHS KOHCTPYKLUH PaMOYHOTO JIOTOBOPa B XO3SIHCTBEHHOU
MPAaKTUKE U €€ pOJib B MPABOBOM PETYIMPOBAHMM KOMMEPUECKHX OTHOIIEHWU. Llesb: BBIABUTH
0COOCHHOCTH COOTHOILIEHHS PAMOYHOTO M IPEBAPUTEIHHOIO JOTOBOPA.

Abstract. The relevance of the topic is caused by the fact that in modern economic conditions
there is a constant complication of economic relations due to the continuous change of the external
environment, the development of scientific and technological progress (including means of
communication, transmission and storage of information) and social relations. The article deals with
the relationship between the framework and preliminary contracts, especially the use of the
framework contract design in economic practice and its role in the legal regulation of commercial
relations. The objective: to identify the features of the relationship between the framework and the
preliminary contract.

Kntouesvie cnosa: paMoOuyHBId JOTOBOp, OTOBOpPHAs KOHCTPYKLUS, OTKPBITBIE YCIOBHS,
IIpEeABapUTEIIbHBIN JOTOBOD.

Keywords: framework agreement, contract, open terms, the preliminary contract.

Bce Oomee cioxkHbIE B3aMMOOTHOILIEHS MEXKAY CYOBEKTaMU TIpa)KIaHCKO-TIPaBOBBIX
OTHOIIEHUH TpeOyloT OT NpaBOBOM Hayku QopmupoBaHUs 3(PPEKTUBHBIX JOrOBOPHBIX
KOHCTPYKIMH, CIOCOOHBIX OOECHEeYMTh MAKCHMAJIbHYIO 3alIUTy IpaB M 3aKOHHBIX HMHTEPECOB
CYOBEKTOB IpaBa. YCIIO)KHEHHWE JOTOBOPHBIX KOHCTPYKIMH, MPHU3BaHHBIX OOCITYXHUBaTh
SKOHOMHYECKHE  OTHOIIEHHS, BBICTyIa€T C  COBPEMEHHBIX  YCJIOBHSIX  OOBEKTHBHOM
3aKOHOMEpHOCThI0. HeobxonuMocTh y4yuTBHIBaTH B MpOLIECCE B3aMMOOTHOUIEHMM — MEXIY
HSKOHOMHYECKUMHU CyOBEKTaMH BO3MOXKHOCTb M3MEHEHHsI T€X WM WHBIX YCIOBHH J0roBOpa B
COOTBETCTBHM C MHTepecaMH CTOpoH oOycioBuia nosiBieHus B 'K PD crareu 429.1 «pamouHbIit
ZIOTOBOPY.
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[IpoGrieMHbIM, OHAKO, SBISETCS BOMPOC OTIPAHUYEHHS] PAMOYHOTO JOTOBOPA OT CMEXKHBIX
JIOTOBOPHBIX KOHCTPYKIIMM, YTO MOPOAMIIO JUCKYCCHUIO B JAHHOM BOIIPOCE CO CTOPOHBI YYEHBIX-
LMBUJIMCTOB U MPAKTHUKOB.

OOparuMcsi K CYIIHOCTH NpeIBapUTEIbHOIO J0rOBOpa, KOTOPHIM, Kak ykaspiBaroT M.MU.
bparunckuit u B.B. BUTpSHCKHI «SBIISIETCS OJHUM W3 BUIOB IPa)KJaHCKO-TIPABOBBIX JOTOBOPOB,
KOTOPOMY CBOMCTBEHHBI BCE POIOBBIE TPU3HAKH JOTOBOPOB» [1].

Cornacuo HopMbI ctathi 429 'K PO, «110 mpeaBapuTeIsHOMY JJOTOBOPY CTOPOHBI 0053yt0TCS
3aKJIIOYUTH B OyAyIIeM JOTOBOp O IMepejaue UMYIIECTBA, BBIMOIHEHUH PadOT WM OKa3aHUH YCIyT
(OCHOBHOI1 OTOBOP) HA YCIOBUSIX, IPEIYCMOTPEHHBIX MPEABAPUTEIbHBIM 10roBopoM» (1).

Kak yka3zpiBacT B.B. BHUTpSHCKUH, «WMCIOIB30BAaHUE KOHCTPYKUMU NPEABAPUTEIBLHOIO
JIOTOBOpPAa HMMEET LENbl0, pa3[euB CTaJMI0 3aKJIIOYEHMs] JO0roBopa Ha JBE, NpUIaTh
CaMOCTOSATEJIbHOE ITPAaBOBOE 3HAYEHHE CAMOMY COIJIaIIEHUIO» [1].

CropoHbI MpeABapUTEIBHOIO JI0roBopa OyIyT HAXOIUTHCS B IOPUIMYECKOI CBSI3U €Ile paHee
nepegadyu  Bemlu (BBIMONHEHHUS pPaboT, okazaHus ycnyr). OO0s3aTelibCcTBEHHAsT CBSI3b MOXKET
BO3HUKHYTh JO TOIO, Kak Yy JHIla IOSBUTCA HEOOXoaumas JUIsi HUCIHOJHEHMs Belllb, JUOO
HENOCPEACTBEHHbII MHTEPEC K BEILIH.

[IpuMeHeHne KOHCTPYKUMU MPEABAPUTEIILHOIO TOTOBOPA, MO3BOJSET CYIIECTBEHHO CHU3HTH
PUCKM 3aKIIIOUYEHUSI OCHOBHOTO JIOTOBOPA, MOCKOJIBKY B Cllydae HapyILIEHUS IPEIBAPUTEIBHOTO
JIOTOBOpAa pedb HUAET O KOMIIEHCAI[MM OTPULATEIbHOTO HHTepeca (MHTepeca K 3aKJIIOYEHHIO
OCHOBHOI'O JIOTOBOpa), B TO BpeMs KaK IpHU HApyLIEHUH OCHOBHOIO JOrOBOpa - MO3UTHUBHOIO
MHTEpeca K COONIONCHUI0 00s3aTenbCcTBa. YOBITKH B MEPBOM CiIydae, OUYeBUIHO, OyAyT MEHbIIE,
4yeM BO BTOpoM. COOTBETCTBEHHO, OJTHOM M3 IIeNiel 3aKIIF0YeHHUsI TPEIBAPUTENLHOTO 1I0roBopa Oyner
SBJIATHCS CHU)KEHUE PUCKOB JIJISI CTOPOH.

OxazaBIIMCh HA CTYNEHHU 3aKIIOYEHHS MPEIBAPUTEIBHOIO JOrOBOpPA, CTOPOHBI MOJIY4aroT
BO3MOXKHOCTh OLIEHUThH TOCIEACTBUS CBOUX JEHCTBUH U NPUNUTHU K BBIBOJY O HEOOXOIUMOCTH
3aKJIIOYEHMS WM HE 3aKJI0UYEHHS] OCHOBHOTO JJOTOBOPA.

Takum 00pa3zoM, HEOOXOIUMOCTH NMPUMEHEHHs] KOHCTPYKIIMH TPEIBAPUTEIHHOTO JOTOBOPA
oOycioBieHa HEO0OXOJUMOCTbIO MOJIyYEHUSI CTOPOHAMH JOIMOJIHUTENBHBIX BO3MOXHOCTEH st
OKOHYATEJIbHOTO 3aKpEIUIEHUs MHTEPECOB B OCHOBHOM JOTOBOPE, a TAKXKE JUISl MUHUMH3ALUU
PHUCKOB B CHJTY BO3HUKHOBEHHS BHEIIHUX OOCTOSTENBCTB.

M. WN. bparmackuit um B. B. BurpsHckuii OTMEYarOT BO3MOXXHOCTBH HCIIOJIB30BaHUS
MIpeJIBAPUTEIBHBIX JOIOBOPOB MPUMEHUTENIBHO K KOHCEHCYaJbHBIM JOTOBOPaM, IPEAoaraoium
HEOJHOKPATHOE 3aKJIIOYEHUE HA UX OCHOBE CIEIIOK, YTO JEJIAEeT BO3MOKHBIM BO3HUKHOBEHHE TaKON
KOHCTPYKILIMH KaK «PaMOYHBIA TOTOBOPY.

3aKoHOAATETHFHOE 3aKPEIJICHUE TaKOW CHEIUaTIbHOM JOTOBOPHON KOHCTPYKIIMH OOYCIIOBIIEHO
LIIMPOKHUM PacCHpOCTPAHEHUEM CIIy4YaeB 3aKIIOUEHHUS! CyObEKTaMM TIpa)<IaHCKOTO IpaBa MOJ00HbBIX
COIVIALLIEHUH, YTO, B YACTHOCTH, TIOATBEPKAAETCS OOJIBIIMM KOJIMUYECTBOM CyneOHOM MpakTHKH [3].

[Tonatue «pamouHslii 10oroBOop» ompeneneHo B crarbe 429.1 'K PO cnexyromum obpazom:
«paMOYHBIM  JIOTOBOPOM  (ZIOTOBOPOM C  OTKPBITBIMU ~ YCJIOBHSIMH) TPHU3HAETCA JOrOBOP,
OTIpEe/IETISIONINI O0IIHMe YCIOBUS 0043aTeIbCTBEHHBIX B3aMMOOTHOILIEHUI CTOPOH, KOTOPhIE MOTYT
ObITh KOHKPETHU3UPOBAHbl M YTOUHEHBI CTOPOHAMH ITyTE€M 3aKIIOUEHHs OTIENbHBIX JOTOBOPOB,
MoJia4l 3asBOK OJHOW M3 CTOPOH MJIM WHBIM 00pa3oM Ha OCHOBAaHMU JMOO BO HCIIOJIHEHHUE
pamouHoro joroBopa» (1).
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[Ipu 3TOM, MOYHO BBLACTUTH CIEAYIOINE 0COOEHHOCTH PAaMOYHOIO I0r0BOpa:

JaHHBINA BHU]I TOTOBOPA, B coorBeTcTBUU ¢ HOpMamu ['K P® (c 2015 rona) paccMmarpuBaercs B
Ka4eCTBE CHEIHUATbHON JOTOBOPHON KOHCTPYKIIMH W MOXET MPUMEHSATHCS ISl Pa3IudYHbIX BUOB
JIOTOBOPOB (OrOBOp 00 OTKPBITUM KPEAUTHON JIMHUU, JOTOBOP YHUBEPCAJIBHOTO OaHKOBCKOTO
o0CITy>KMBaHHUsI, JOTOBOP MOJPSIIA U T.11.);

pPaMOUHBIN J1I0TOBOpP, KaK MpaBUJIO, OPUEHTUPOBAH HA €r0 CHUCTEMATUYECKOe MPUMEHEHUE B
IIPOLIECCE  XO3SIMCTBEHHBIX  OTHOIICHUH, IIOCKOJBKY XapaKTepU3yeTCs CHCTEMaTHYHOCTBIO
MIPAaBOOTHOUIEHU I, KOTOPbIE BO3HUKAIOT HA €T0 OCHOBE;

KAaK IpPaBWJIO, PAMOYHBIX JIOTOBOP HaIpaBJIEH Ha 3aKJIOYEHHUE Ha €ro OCHOBE JPYruX
JIOTOBOPOB (MPHUIIOKEHUM, JTOKAIBHBIX JOTOBOPOB).

CoOOTBETCTBEHHO, MPEIMETOM IPEIBAPUTEIBLHOIO JOrOBOpa BBICTYNAET 3aK/IIOUEHUE B
OyaylieM OCHOBHOIO JOroBOpa, YTO OTJIMYaeT €ro OT PaMOYHOro, KOTOpBIA, cam 1o cebe
MOJpa3yMeBacT HalU4Me psa YCIOBUS, KOTOpPbIE MOTYT OBITh ymouHewsi (B TOM UHCIE
IIOCPEJCTBOM IIyTEM 3aKJIIOUEHUS OTIEJIbHBIX JOTOBOPOB ... WM MHBIM 00pa3oM Ha OCHOBAHWUHU
1100 BO MCIIOITHEHUE PAMOYHOTO JJOTOBOPA).

To ecTb mNpaBOOTHOLIEHUS, KOTOpBIE BBITEKAIOT W3 PaMOYHOIO JOrOBOPAa HECKOJIBKO
OTJIMYAIOTCS OT IPABOOTHOIIEHHM, BHITEKAIOIINX U3 IIPEIBAPUTEIBLHOIO JOrOBOPa. JTO BAXKHO MPHU
MPUMEHEHUU XO3MMCTBYIOIIMMU CyObEKTaMH TOTO WJIM HWHOTO BHJA JOTOBOpa: HEOOXOIUMO
ONpENEIUTh CYTh JaJbHEHIIMX HAMEPEHWM CTOPOH JOroBOpa M PAa3BUTUA XO35AHCTBEHHOMU
CUTYallUH.

BaxxnpIM siBIsIeTCS TOT (haKT, 4TO, COrTacHO HOpMHI 1T 5. ctarbk 429 'K P®, «ecnu cropoHna,
3aKJIFOUMBIIAS TPEABAPUTEIBHBIA JOTOBOP, YKIOHAETCS OT 3aKJIFOUEHHUS OCHOBHOI'O JIOrOBOpA, TO
MIPUMEHSIIOTCS MOJIOKEHUs, IpeaycMoTpeHHble MyHKToM 4 ctarbu 445 'K P® o nmonyxnenun k
3aKJIIOYEHHIO JOTOBOpA.

B oTHOmEeHNM paMOYHOro IOroBOpa MpPUMEHEHHE MOAOOHOrO MpaBHJIa HE MPEITyCMOTPEHO
3aKOHOM HaIpsIMYI0, TIOMUMO 3TOT0, HE PENIAMEHTUPOBAHA U HE OIPEIETICHA NPUPOAA COralleHUI
U JOTOBOPOB, KOTOPBIE 3aKJIIOYAIOTCS HA OCHOBAaHMM PAMOYHOIO JOTOBOpa IJii YTOYHEHHS €ro
ycioBui. Vcronb30BaHME BBIPAKEHUS  «KOHKPETU3WPOBAaHbBI M YTOYHEHBD», HA Hall B3N,
MOJPa3yMEBAET, YTO YCIOBUS yXKe OMPEIENICHbI, TO €CTh, IPH OTCYTCTBUU YTOUYHEHUS MOTYT OBITh
HCIMOJHEHBI, MTOCKOJIBKY COITIACHME MO0 HUM YK€ JOCTHUTHYTO, B TO BpEMsl, KaK IpeaBapUTEIbHbBIN
noroBop, comtacHo HopmaM 'K P®, nmomkeH «copep:karh YCIOBHs, MO3BOJISIONINE YCTAHOBUTH
MPEAMET, a TAKKE YCIOBUS OCHOBHOI'O JIOTOBOPA, OTHOCUTEIBHO KOTOPBIX IO 3asBJICHUIO OJHOU U3
CTOPOH O0JIHCHO ObIMb OOCMUSHYMO COTJAIlIEHNE TPU 3aKITIOYEHUH MPEIBAPUTENHLHOTO JOTOBOPAY

(1).

CoOTBETCTBEHHO, €elle OJHUM (PaKTOPOM, OTTPAaHUYUBAIOIIUM IMPEIBAPUTENBHBINA 10rOBOpP OT
PaMOYHOIO BBICTYIIA€T HMHTEPECHI CTOPOH, KOTOPBIE OTPa)XarOTCs B JOTOBOPE, €CIU B PaMKax
PaMOYHOTO JOTOBOpa yCIOBUS COMHEHUI HE BBI3BIBAIOT, TO B IIPEABAPUTEIBHOM JOTOBOPE COMIACHS
€111e MPEICTOUT JOCTUYb.

Takum 00pa3oM, H3y4yUB CYIIHOCTb M OCOOEHHOCTH pPAMOYHOTO M IPEIBAPUTEIILHOTO
JI0TOBOpPA, MOXHO CJIENaTh sl BHIBOAOB 00 UX COOTHOILICHUU:

MIPEABAPUTENIBHBIN JOTOBOP SIBISIETCS BHJIOM TI'Pa)kJIaHCKO-IIPABOBOTO JIOIOBOPA, KOTOPOMY
MIPUCYIIU BCE POJOBBIE PU3HAKH JOTOBOPOB;

PaMOYHBIN JIOTOBOD SIBIISIETCA CIELUAIBHON JTOIOBOPHOM KOHCTPYKLUEH, MOSBIEHUE KOTOPOU
B ['K P® 00ycioBiieHO OOJBIIMM KOJMYECTBOM NMPAKTHKH 3aKIIOUEHHS IOTOBOPOB C OTKPBITHIMU
YCIIOBUSIMU;
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[IPABOOTHOUICHMSI, KOTOPBIE  BBITEKAIOT W3  IPENBAPUTEIBHOTO  JOrOBOpPa,  HOCAT
HEUMYLICCTBEHHBI XapaKTep, TO €CTh CTOPOHBI IOJY4YarOT «IIpaBO Ha IIPaBO», B TO BPEMs Kak
pPaMOUHBIA JOTOBOp TpeOyeT JIUIIb «yTOYHEHHS» DPAda YCIOBUH, a MPHU OTCYTCTBUU YTOYHEHHS
MOTYT HCIIOJIB30BaThCSl HOPMBI PAMOYHOTO JJOTOBOPA;

OTCYTCTBYIOT MEXAHM3MBbl IOHYKICHHMS K 3aKIIOYEHHUIO IOINOJIHMTEIBHOIO JIOroBOpa Ul
pamouHoro norosopa B I'K P®, B To BpeMs, Kak Uil IPEABAPUTEIBLHOIO JOTOBOPA 3TH MEXaHU3MBbI
IIPONMCAHBI JOCTATOYHO KOHKPETHO;

IIPEBAPUTEIBHBIA JOrOBOP CIIY’)KHT MHCTPYMEHTOM CHMKEHUS PHUCKA M AT BO3MOXKHOCTh
YTOUYHEHUsI MHTEPECOB CTOPOH M OTKa3a OT 3aKIIOYEHHsS OCHOBHOIO JOTOBOPAa C MUHHUMAJIbHBIMU
(MHAHCOBBIMU MOCIEACTBUAMH, B TO BPEMsI KaK pa3Mep OTBETCTBEHHOCTH 110 PAMOYHOMY JIOTOBOPY
ONPENENAETCS AOIIOIHUTEIBHBIMU COITIAILICHUSIMU;

paMOUHBI JOTOBOP IPEACTABISAET COOOW COBOKYIHOCTh HECKOJIBKHX JOTOBOPOB (IBYX MU
Oosiee): 0a30BOro (HEMOCPEICTBEHHO CaMOI0 PaMOYHOIO JIOTOBOpPA) M JIOTOBOPOB-TIPUIIOKEHHUH
(mubo WHBIX JOKyMEHTOB, ¢opma KoTopeix He ompeneneHa B ['K P®), B 1o Bpems kak
IIPEABAPUTEIIBHBIN JOTOBOP SIBISETCS €AMHBIM JTOKYMEHTOM.

[ToxpITOXKMBAs BBIIECKA3aHHOE, OTMETUM, YTO aHAJIU3 JIMTEPATYPBIL, IEPUOANYECKUX U3TAHUN
Y HOPM 3aKOHOJATEJIbCTBA O PAMOYHBIX JOTOBOPAaX MO3BOJIMI KOHCTATUPOBATh HAJIMYNE PA3IUYHBIX
MHEHUH OTHOCHUTEIBHO JAHHOW JTOTOBOPHOW KOHCTPYKIMHU, €€ IPUPOJIbI U IPUMEHEHUS B ITPAKTUKE
paboTBI XO3SUCTBYIONINX CYOBEKTaX, YTO MOPOKIACT HEOOXOAMMOCTD JAbHEHIIINX UCCIICIOBAHIM,
1, BO3MO>XHO, COBEPILIEHCTBOBAHHUS IEUCTBYIOLIEIO 3aKOHO/1aTENIbCTBA.
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