IMPACT : International Journal of Research in
Business Management ( IMPACT : IJRBM ) —
ISSN(E): 2321-886X; ISSN(P): 2347-4572 i q [
Vol. 3, Issue 5, May 2015, 21-30 L
© Impact Journals

MAKING CORPORATE SOCIAL RESPONSIBILITY MANDATORY

IN INDIA - PROSPECTS AND PROBLEMS

DIVYA MEHTA & MONICA AGGARWAL
Assistant Professor, Department of Commerce, Dyadis College, University of Delhi, New Delhi, India
Assistant Professor, Department of Commerce, RahAband (Evening) College, University of Delhi,
New Delhi, India

ABSTRACT

With the new companies Act, 2013 specifying theidiegive provisions for making CSR mandatory, India
becomes the first country to take this move. Thoulgl concept of corporate social responsibilitynisch talked about
over nearly seven decades, there is lack of clamitierms of both its definition and implementatidrhis subjectivity
about CSR and absence of legal backing leads tagaibwhich raises a lot of unanswered questiongia by making
CSR mandatory attempts to resolve these subjeetiviity clarifying how much to spend, who has tonspand where to
spend for CSR. This being a pioneering move wilbbadled with lot of repercussions. Thus, this pagteempts to throw

some light on the problems and prospects of maki®g mandatory in India.
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INTRODUCTION

The revamping of the Companies Bill in the Rajyabl®aon August 8, 2013 leading to the formation of
Companies Act, 2013, has ushered a new regulatange towards corporate social responsibility widnThe concept of
Corporate Social Responsibility (CSR) is not newrtdia. Business involvement in social welfare aledelopment has
been a tradition in India and its evolution fronmadty towards individuals or philanthropic actieiti to Corporate Social
Responsibility can be seen in the business seest@r the years. No doubt, the Indian business’ headitionally been
socially responsible, but to ensure a win-win gitraboth for the initiators of CSR (companies) donaheficiaries of CSR
(various stakeholders of the company). India h&ertaa step towards regularising , standardising ma#ting CSR
mandatory. This being a very exceptional move akimyaCSR mandatory is not only first time in Indiat also in the
world. The implementation of this Act will be wigffect from April, 2014. Being initiated for the mnyefirst time, making
CSR mandatory brings with it a lot of inquisitiveseregarding what problems could the companies ifadts actual
implementation and as to what benefits it will fetdhe current paper attempts to decipher the prebland prospects of

implementing new Companies Act, 2013 with respe@$R.

The remainder of the paper is organised as foll@estion | of the paper presents the provisioretirg) to CSR
in Companies Act 2013. Section Il and Il highliglthe prospects and problems arising out of new @®®Ksions in the

Companies Act 2013. Section IV concludes the paper.

Impact Factor(JCC): 1.5432- This article can be dowloaded from www.impactjournals.us




| 22 Divya Mehta & Monica Aggarwal |

SECTION I: PROVISIONS OF CSR IN COMPANIES ACT, 2013

With this new development towards mandating CSHiallhhas become the first country in the world tken@SR
mandatory. The Bill, which is now enacted into lalays down mandatory requirements with regards &R or
companies with a particular financial strength. Pphevisions relating to CSR are covered in Secti®s of the Companies
Act, 2013, and Schedule VII of the Act lists ou¢ thctivities that may be undertaken under the anfb@SR. Relevant

extracts from the Companies Act, 2013, applicabledrporate social responsibility are stated below:

Section 135

According to Section 135 of the Companies Act 208&ry company having a turnover of Rs. 1000 coyre

more, or a net worth of Rs. 500 crore or more, prddit of Rs. 5 crore or more during any finangiear shall:

e Spend in every financial year, at least two pett oérihe average net profits ( net profits are rksdi in Section
198) of the company made during the three immelgiameceding financial years, in pursuance of itgpgorate
Social Responsibility Policy.

e Constitute a Corporate Social Responsibility Cortenitof the Board (CSRC) consisting of three or more

directors, out of which at least one director shallan independent director.
Duties of Corporate Social Responsibility Committe®f the Board (CSRC)
The Corporate Social Responsibility Committee shall

* Formulate and recommend to the Board, a CorporatalSResponsibility Policy which shall indicateeth

activities to be undertaken by the company as fipddn Schedule VII;
« Recommend the amount of expenditure to be incuwretthe activities referred to in clause (a); and
»  Monitor the Corporate Social Responsibility Polafythe company from time to time.
Duties of the Board (CSRC)

The Board of every company shall, -

» After taking into account the recommendations mayléhe Corporate Social Responsibility Committgerave
the Corporate Social Responsibility Policy for ttempany and disclose contents of such Policy inep®rt and

also place it on the company's website, if anguich manner as may be prescribed;
e The Board's report shall disclose the compositioth@ Corporate Social Responsibility Committee;

« Ensure that the activities as are included in CagoSocial Responsibility Policy of the compang andertaken
by the company;

* Ensure that the company spends, in every finayeal, at least two per cent of the average neftprof the
company made during the three immediately precedimancial years, in pursuance of its Corporatei&oc

Responsibility Policy;

» If overall spend falls short of the 2% thresholtk Board will need to provide reasons for non-caamgle in the
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Directors Report to the shareholders.

Section 135 also provides that the company sha#l greference to the local area and areas aroumtlete it

operates, for spending the amount earmarked fopd@Zate Social Responsibility activities.
Schedule VII of Companies' Act 2013 - Activities Ceered Under CSR

Schedule VII of the companies' act, 2013 liststbatvarious activities that come under the ambi€8R policy

activities. The specified activities are as under:
e Eradicating extreme hunger and poverty;
* Promotion of education;
» Promoting gender equality and empowering women;
e Reducing child mortality and improving maternal ltiea

* Combating human immunodeficiency virus (HIV), acgdi immune defeciency syndrome (AIDS), malaria and

other diseases;
» Ensuring environmental sustainability;
« Employment enhancing vocational skills;
e Social business projects;

» Contribution to the Prime Minister's National Reékaind, Central or State Government Fund for secionomic

development and relief, welfare of SC/ST/OBC, mities and women; and
*  Such other matters as may be prescribed
(Source: Companies Act 2013)

The act clearly demarcates CSR from charity and adm position it as a ‘moral responsibility’ fooropanies.
Charities and donations are outside the purvieWC8R and are separately taken care of in sectionTh8lpurpose
appears to be on employing standard business pigscto develop and roll-out CSR strategies andjairas, so as to
optimise resources and maximise impact. By reqi@SR policy formulation and monitoring to be goedt by a
Corporate Responsibility Committee (CSRC), the eatures that CSR becomes a Board level agendasahdrefore

viewed strategically.

According to Sachin Pilot, corporate affairs miaist'CSR should be viewed as something that youlaneg -
whether through cash or kind, or man-hours, or léngt else - to bring smiles to the people's faaed @ot for your
EBITDA (Earnings Before Interest, Taxes, Depreoiatiand Amortisation),” (Source : Economic times, 10
september,2013). The ministry of corporate afftMM€A), released draft rules for the Companies 2613 on september
9,2013. MCA has asked corporate houses to set opraus, which will have 2% of the average net psofor the
preceding three years as the seed capital. Eveay, y@y income earned on the corpus and surplngriout
of CSR activities will be added to increase the sizthe kitty and ensure that companies don'ttadde earnings to their

bottomlines. The rules require that "CSR activitieay generally be conducted as projects or progmsnftihat do not
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include normal business activities)." The drafesublso specify that only activities that are natlgsively for the benefit
of employees of the company or their family memheitsbe considered as CSR activities. In other derif a company

provides elementary education for children of lenpation workers, such expenditure would not ligitde CSR spend.
Section 198

According to section 198 of the companies act, 2@bBnpanies while calculating net profit should mdke

following deductions:
» all the usual working charges;
» directors’ remuneration;

e bonus or commission paid or payable to any membéheocompany’s staff, or to any engineer, teclamcor

person employed or engaged by the company, whetharwhole-time or on a part-time basis;
» any tax notified by the Central Government as bairtfpe nature of a tax on excess or abnormal tsrofi

* any tax on business profits imposed for speciadara or in special circumstances and notified leyGentral

Government in this behalf;
» interest on debentures issued by the company;

* interest on mortgages executed by the company arldams and advances secured by a charge on éd fix

floating assets;
* interest on unsecured loans and advances;

e expenses on repairs, whether to immovable or toafvlevproperty, provided the repairs are not of pitah

nature;
* outgoings inclusive of contributions made undetieacl81;
» depreciation to the extent specified in section;123

» the excess of expenditure over income, which h#&kmrin computing the net profits in accordancehwitis
section in any year which begins at or after themmencement of this Act, in so far as such excessmbabeen

deducted in any subsequent year preceding theryeespect of which the net profits have to be dageed;

e any compensation or damages to be paid in virtengflegal liability including a liability arisinfom a breach
of contract;

* any sum paid by way of insurance against the rigskaeting any liability such as is referred to lause (m);
» Debts considered bad and written off or adjusteihduhe year of account.
In making the computation aforesaid, the followsgns shall not be deducted, namely:—

* income-tax and super-tax payable by the companyerwtite Income-tax Act, 1961, or any other tax oa th

income of the company not falling under clausesad) (e) of the above deductions;
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e any compensation, damages or payments made valynthat is to say, otherwise than in virtue ofiability

such as is referred to in clause (m) of the abadhudtions;

* loss of a capital nature including loss on sal¢hefundertaking or any of the undertakings of thegany or of
any part thereof not including any excess of th&tew-down value of any asset which is sold, didedr

demolished or destroyed over its sale proceeds sciap value;

* any change in carrying amount of an asset or w@itality recognised in equity reserves includingpus in profit

and loss account on measurement of the asset balbilgy at fair value.
Section 181

According to this section, the Board of Directofasa@ompany may contribute to a bona fide charitarid other
funds provided that prior permission of the compangeneral meeting shall be required for such riloution in case any
amount the aggregate of which, in any financialryexceed five per cent of its average net prdfits the three

immediately preceding financial years.
SECTION Il: PROSPECTS OF CSR MANDATORY REGIME

The law mandating CSR may appear to be a burdem andin on the profits of the company. But in itgalt is
the way we look at it. If we look at the glass hdifll instead of half empty then we would be abdeappreciate the
initiatives of Government of India towards makin§K mandatory. Incorporating CSR automatically héfygscompanies
to tackle some of the stringent challenges facethbsn such as employee turnover, government supptomer loyalty,
competitive advantage and so on. Companies undiegtaBSR can reduce unforeseen risks arising outngployee
turmoil, customer dissatisfaction, competitive grges etc. Thus, the new CSR policy opens up tbhesdowards more

responsible and sustainable Indian companies.
Following are the perceived merits of mandating CSR
* CSRin True Sense

Companies Act, 2013 not only lays down the quantdramount to be spent on CSR but also gives thauese
for spending it. Thus, by mentioning the areasoastiere all such expenditure is to be expendedybriome uniformity

amongst the corporate and also the questionswsdther CSR is an eyewash is also waived off.

e Compliance Based: Law And Regulatory Standards

The Companies Act, 2013 will make Indian compaiidesonsciously work towards that objective, agguires a
prescribed class of companies to spend a portiadheif profits on CSR activities. By making CSR matory, a lot of

inconsistencies in this respect will be eliminatéderything now will be compliance based.
» Limited Integration with Corporate Decision Making and Processes

By making it altogether a separate concern fordbmpanies, CSR relating issues will now be handieda
separate team of experts. The strategic corporat¢esidns of the company will not be affected by B8R related

decisions.
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* Reputation Management

As now more companies will come under the CSR spegnbracket, new companies which were earlier not
actively involved in CSR activities will now have tlo it compulsorily. This will bring an add on l&fit to the company
in terms of goodwill enhancement as such a compeitynow be viewed as a pro CSR company, even thoitigs a

forced move.
* New Customers and Markets

In an attempt to fulfill the CSR spending requireseon the avenues specified in Schedule VII ofGbenpanies
Act, 2013, the companies will enter into new araag markets which were untapped earlier and eviépitanay become

a new business destination for the companies.
e Sustainable Competitive Advantage

Social Responsibility strategies are associated voimpetitive advantage such as attracting valuabiployees
as well as enhancing the company image and repntekhe formulation of social strategies influetice opportunities,
resources, skills, corporation merits, industryictinre and stakeholders which directly or indinettélps company gain

competitive advantage.
» CSR Disclosure an Opportunity

Disclosure in Companies board report can be pexdeas an opportunity by the companies to showdasie t
efforts towards society at large besides focusingmaximization of shareholders wealth. This willngr companies a

notable response from various stakeholders in fafrgovernmental support, customer satisfaction,ley@e retention etc.
SECTION lll: PROBLEMS WITH CSR MANDATORY REGIME

With the implementation of the new companies a@3 CSR becomes mandatory in India. The practical

implementation of this compulsory 2% spent on C&R & lot of lacunas. Few of them are mentionedwelo
» Encroachment on the Duty of the State

The Constitution of India through the Directive iRiiples of State Policy & Preamble tries to setaupelfare
state. Directive principles contained in Part IVtbé constitution of India are concerned with thelfare of the citizen.
Thus according to the constitution, welfare is pgative of the state and imposing it on compang&sadtually
encroachment into the arena of working of statetHeumore, taxes are already levied on the indafisland corporates
which in turn should be used for the societal comeeTaxes could have been increased in the nameca development

activities but it should have been the task ofstate only.
» Lack of Knowledge and Expertise of Companies

Another issue is regarding the lack of knowledgd erpertise of the companies towards societal dewadnt
and needs. Endeavours by the companies towards l@8Rnot be fruitful as they won't be aware of théonity

requirements of the society as well as the initestiof other companies simultaneously. Thus suchtefmay be lopsided.
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* Flawed Workable Model

While making CSR mandatory, the law is silent ontaia issues and which have practical implicatioBsch
issues need clarifications. The act does not mentibether such spent on CSR will be treated asrsg@r an
appropriation of profit. Another aspect is thatrthes no mention of tax implications of such CSRrep There is inherent

vagueness associated with model as no instructieni place regarding the implementation of suckeh

* CSR May Lose Its Sanctity

The very purpose of undertaking CSR initiativestlisyy companies was to willingly do something for soeiety
at large. Now, by making it mandatory, the CSR sisuais a burden on the companies and in its fulifinthe willingness
to serve the will be lost. If CSR is consideredaasurden or yet another expense by the corporagesthe very obvious
reason for which such expenditure is incurred statefeated. The focus of the companies may slhift fthe quality of

spend to the quantity of the spend.

* Regulatory Penalties

As now CSR is no more voluntary and is a legis&tigquirement, therefore the companies have toeatbiel
repercussions of non-compliance. Now the compdraee to bear the brunt of being penalised for figifitments of the
minimum 2% spent on CSR. Thus, the companies deetafl on two fronts, one compulsorily spending @CSR and

second, facing the burden of penality for non-coamule as well.
* Need For Separate Department with Deliverables

Companies now have to set up an altogether newritegiat focusing on CSR of the company. This depamtm
will be responsible for making a corpus of funddé&spent on CSR in accordance with the Comparigs2813 and then
deciding upon the avenues for this spent in tandémthe Schedule VII of the companies act, 2018iswill be an add
on burden in terms of expenditure of setting theadignent, recruiting new employees or re-skillifigeristing teams and

establishment of processes.

e Burden for the Companies on Border Line

There may be reluctance in compliance, especialigase of companies which are not profitable, blitunder

the designated category due to triggering net wartturnover criteria.
Additional Expenditure on Companies

In addition to the compulsory spending on CSR atiogrto Section 135 of the Companies Act, 2013, mames
will also have to allocate a part of their budgetrieeting the reporting requirements which will hetcounted as a CSR

expenditure.

SECTION IV: CONCLUSIONS

CSR holds a very important place in the developnseenario of the world today and can pose as aftwol
sustainable development. As CSR is a dynamic aadexolving concept it has many definitions an@iiptetations. CSR
may be defined as various activities undertakethbyfirm reflecting its responsiveness towardsowsistakeholders such

as employees, customers, society at large etc.oCatgp Social Responsibility is a “bridge” to intatg and synthesize the
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different interests of society and corporations.

The benefits of CSR are not short term and areetarg scale. Customers have also acceptance towards
companies which are responsible and have ethicahbss practices. CSR should not be perceived axmanditure by
the company rather it is an investment which fescteturn in intangible form. These intangible bésemay include
enhanced corporate image and reputation, abilitsetain existing employees and attract new onese@sed customer
loyalty etc. These benefits, not direct in natunel @xtending to longer term are often overlooked mmmediate profit

enhancement comes to the forefront.

There is often a curiosity as to whether CSR is gompany or not. Whilst profit may be the end gmalany
business, but companies being the part of the tsobtiave the responsibility to give back to the sbciin the most

sustainable way.

According to global survey by Ernst & Young, 94 ¥companies believe the development of a CSR sgfyatan
deliver real business benefits, research found ¢hatpany CSR programs influence 70 % of all consupgchasing
decisions. There are more than 1,200 Indian listedpanies who have reported profits for the lasritial year. The total

aggregate profits reported by these companiehéolasst financial year is Rs 4, 31,167 crore.

Keeping in view the benefits of CSR, the Governnahindia has mandated the Indian Companies ofiipec

financial strength to spend at least 2% of the@rage net profits towards CSR activities.

It is the first time in the history of corporatecs responsibility that a country has seriouslynsidered

mandating spending by large companies on socidtmpt activities.

Therefore mandatory CSR may seem like a burdent lll only urge us to broaden our horizon ancesgthen
our sustainability. It is the era of accountabilithere companies need to act responsibly. Acceptiisgshift would help
us better prepare for the changes that will nurtumd strengthen corporate India. Hence, it is ssiggethat CSR is
adopted by the companies as a long term stratexyyad of merely a legal obligation. On the inteomet! stage, India will

be at the forefront of CSR law. We expect Indid¢oa testing ground for CSR laws of this kind itufa years.
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