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Abstract

From the legal point of view, the European Arrestrk&nt is defined as
a legal decision issued by the competent authoffity state member of the
European Union in order to arrest and turn in tdhet state member, of a
person requested as a result of performing a crahinvestigation, trial or
for the purpose of executing a freedom privativasuee.
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From the legal point of view, the European Arresarvéint is defined
as a legal decision issued by the competent atyhafra state member of the
European Union in order to arrest and turn in toeptstate member, of a
person requested as a result of performing a calmitvestigation, trial or
for the purpose of executing a freedom privativeisueé.

The execution of the European Arrest Warrant isebasn the
principle of reciprocal recognition and trust thatinserted also in the
Decision-frame of the Council of June 13, 2002 esnmg the European
Arrest Warrant and the procedures of turning inveen state membérs

For the taking of the decision of training a Eurapé\rrest Warrant,
that would replace the procedure of extraditiopuséited in the international
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treaties referring to extradition, was firstly caesed, the proposed
objective, that the union would become space @frtih security and justice,
that cannot be reached optimally in the systenpaientions of extradition,
that institute a formal and unwieldy procedure xifadition’

The European Arrest Warrant replaces the requestiafdition, it implies
a more simplified procedure and it presents itsaifer the shape of a form.

The decision — frame concerning the European Akiéstrant and the
procedures of turning in between the state membietise European Union
was transposed fully in the™3Title of Law no. 302/2004 concerning
international legal cooperation in criminal matteuch as it was modified
and completed by Law no. 224/2006 and recently dy ho. 222/2008.

According to the provisions of above mentioned ldke issuing,
transmitting, execution of the European Arrest \&aty are procedures of
limited applicability, having incidence only in th&ate members of the
European Union and Gibraltar.

The authorities competent in executing the Europ®aast Warrant
are the Appeal Courts according to article 78 paely (2) of Law no.
302/2004.

Taking into consideration the effects that the [pesn Arrest
Warrant must produce and namely arresting andrgrim of the requested
person (that are stipulated since the definitioregiby the lawgiver to the
European Arrest Warrant in article 77 of Law) sitnecessary to analyze the
process measures that can be taken for the exeaiftihis warrant, as well
as the legal grounds that lay at the basis of takimch measures by the
competent legal authorities.

Law 302/2004 with the subsequent modifications anchpletions
stipulates that in order to execute the EuropearsAiWarrant, towards the
requested person the following provisional meascaesbe taken:

a). Measure of detention
b). Measure of the obligation of not leaving thermioy/ the locality
c). Measure of arrest

These process measures are provisional and no¢mines, because
they are considered in the procedure of executirey European Arrest

! F. Rizvan Radupp. cit, p. 124. (quoted work, p. 124)
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Warrant. They apply based on a warrant (of preverdirest or punishment
execution) issued by the legal competent bodi¢seofequesting state.

The provisional measures are entities of criminalcess law with
character of constraint by which the requested qmens prevented to
undertake certain activities that would reflect ategely on the development
of the trial in the requesting state and implicityp the execution of the
European Arrest Warrant.

These entities of criminal process law contain lament of extraneity
(the European Arrest Warrant issued by the requepdbireign state) and
produce effects also in the international law.

The remand measures, in exchange, are entitiesiroinal process
law with character of constraint, by which the emuai or defendant is
prevented from undertaking certain activities tvatlld reflect negatively on
the trial or on reaching its purpos&hey produce effects in the internal law.

The purpose of the remand measures, accordingitteat36 of the
criminal procedure Code, is to ensure the goodIdpugent of the trial or to
prevent the circumvention of the accused or defendeom criminal
investigation, justice or punishment execution.

The provisional measures, together with the purposeided for the
preventive measures, are taken also with the parmdsturning in the
requested person to the competent authoritieseafethuesting state.

The measure of detention:

The detention of the requested person is regulateatticle 88 of the
Law. This measure is disposed by the prosecutombivated decree and
can last at least 24 hours.

The detained person is immediately informed in lweguage he
understands about the reason for the detention t@dcontents of the
European Arrest Warrant. Likewise, he will be hahde a copy after the
warrant and its translation. The detained persantha right to request the
notification on the taken measure to a family membe other person
designated by them.

This disposition is not imperative, the lawgivevigg the possibility
to the prosecutor to reject this solicitation ie ttase in which he is aware of

'S, SisermarDrept procesual penal. Partea genetahlbasté, Cluj-Napoca, 2007, p. 296.
2 3. Sisermamp. cit, p. 298. (quoted work, p. 298).
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the existence of other European Arrest Warrantsiessagainst other
participants to the perpetration of the crime, mrthe case in which the
notification of other persons would affect the axemn of the European
Arrest Warrant. In the case in which the requegtetson is a child, the
detention term is reduced to half and can be ee@gnid the case in which it
would be necessary, on an 8 hour duration, by ratad/decree.

In order to detain the requested person, the campebdy can enter
any household where the requested person woulgvikeout the consent of
it or of the person that owns or uses the houselolthe case in which the
requested person is found at the registered officea legal entity the
competent bodies will enter in order to arrest bguested person without
the permission of its legal representative. (a&t®§ of Law no. 302/2004
introduced by article 1 point 43 of Law no. 222/8§0

An exception from the dispositions of article88 the situation
stipulated at article 88 This exception was introduced in Law 302/2004 by
article 1 point 43 of Law no. 222/2008.

The regulation is reported to the emergency sitnaéind gives the
police body the right to dispose the detention. Emeergency situation
occurs when there is a signaling transmitted thinodige International
Organization of Criminal Police (Interpol) concergia certain person that is
guilty for a deed punished by the criminal law.

The signaling is not equivalent to a European Ari&srrant but,
based on this signaling the detention of the regdeperson can be
demanded and introduced in the data base of thanaation.

In the case mentioned previously, the Internatiétaice Cooperation
Center within the Ministry of Administration and ke Affairs requested
immediately to the corresponding National Centrdfig® Interpol, the
transmission towards the competent prosecutorieeffwithin at most 48
hours since the detention of the wanted personthef European Arrest
Warrant. The requested person is immediately inéofrrabout the reason of
the detention, in the language that he or she staieds.

In the situation in which the measure was takenth®y criminal
investigation body of the forensic police, it idighted to present the wanted
person to the prosecutor designated by the gempeoslecutor within the

1 G. Tudor, M. CostinesciMandatul European de arestaridlamangiu, Bucuresti, 2009,
p. 169, 170.
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Appeal Court in whose circumscription was detain€de appearance in
front of these bodies will be done in the firstHdlurs since the detention.

By the provisions of this article, as an exceptioom the criminal
procedure dispositions, the police body is empodete dispose the
detention of the wanted person.

The measure of the obligation of not leaving tleality/the country:

The preventive measure of the obligation of notilegthe locality or
the country, in internal law, was introduced by Law. 281/2003 and
consists of the debt imposed to the accused ondafe of not leaving the
locality/country without the agreement of the bothat disposed this
measure. It can be taken by the prosecutor oruithgejin the course of the
criminal investigation or court throughout the kridrticle 145 paragraph'l
introduced by Law 356/2006, modified by Governmientergency Decision
60/20086, stipulates the obligation of the one talsawhich such a measure
was disposed, of observing certain obligationsughout this measure. This
preventive measure can be maintained (in law tewhgh it is necessary.

The provisional measure of the obligation of natviag the locality
or the country was initially regulated, previoudly the modifications
brought by Law no. 222/2008.

In the specialty literature was estimated thatabwrt could also take
measures concerning the obligation of not leaviregdountry concerning the
requested person.

In the case in which it was disposed the executibthe European
Arrest Warrant and the measure concerning the stedeperson of the
obligation of not leaving the country is applielde tcourt had the obligation,
in the case in which the prosecutor proposed takihgr measure, that by
decision, to show both the reasons for which it diot approve the
solicitation of the prosecutor to take the measmm@posed by him, and
[according to article 137 paragraph of the crimipabcedure Code] the
grounds that determined the taking of the provisiomeasure of the
obligation of not leaving the countty.

By the mandate given to the court of disposingdhkgation of not

1 G. Tudor, M. Costinescup. cit, p. 214.
ICCJ, Sectia penala, decizia nr. 6083 din 27 décen007, www.scj.ro (Criminal
Department, Decision no. 6083 of December 27, 2007)

111



Fiat lustitia nr.Qid

leaving the locality, were observed the disposgiohthe frame-Decision. In
this sense the frame-Decision of the European Gbwoficlune 13, 2002
concerning the European Arrest Warrant and thegolwes of turning in
between the state members (2002/584/JAl), in arfi@ stipulates: ,,When a
person is arrested based on a European Arrest Mtathe legal authority of
execution decides the wanted persomust be kept in detention, according
to the internal law of the state member of execytwith the condition that
the competent authority of this state member take measure considered
necessary, in order to avoid the escape of theadgrgrson.

By Law no. 302/2004, such as it was modified by Laaw 222/2008,
the possibility of applying the provisional measafenot leaving the country
is no longer existent, and the mandate of the coludisposing a different
measure than the arrest, was reduced to the poosisof article 98
Paragraph (2) of this article stipulates that & ¢tlase in which a person was
detained under the conditions shown at articfe(88cepting article 8- in
case of emergency), the judge can dispose by netdosing, the arrest of
the requested person or the measure of the oldigati not leaving the
locality in terms of 5 days.

In comparison with the imperative terms used by ldvegiver, the
judge can opt (in the ordinary procedure) betwéemteasure of provisional
arrest, and a freedom non-privative measure, thestaof the requested
person being required, if it is noticed that thedpean Arrest Warrant meets
formally the conditions stipulated by the law toebecuted.

Article 90 paragraph (11) of the Law regulates pussibility of
taking the measure of not leaving the locality @ning the requested
person, according to article 145 of the criminalgadure Code, but only in
the case in which the requested person is rendeeed throughout the
procedure of executing the European Arrest Wari@ot.the measure of the
obligation of not leaving the locality can be maate an alternative to the
measure of arrest, but only throughout the legatgdure of executing the
European Arrest Warrant, depending on the duradiwch the results of the
verifications that the judge is obligated to undket concerning a possible
incidence hereof of one of the obligatory or optilbmeasons of non-
execution of the warrant or concerning the objedticelated to the identity
that the requested person can pose.

1|Ccy, Sectia penala, decizia nr. 4214 din 22 decien2008, www. scj.ro (Criminal
department, Decision no. 4214 of December 22, 2008)
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As opposed to the preventive measure of the obdigatf not leaving
the locality, the provisional measure of the prasedof executing the
European Arrest Warrant, can be disposed by the cowdler the conditions
stipulated by Law 302/2004 (with the subsequentifivations).

In the case in which the provisions of articlé 88e incident the court
has the obligation of postponing the cause andllibe necessary the setting
of a 5 day period for the presentation by the prowe of the European
Arrest Warrant in the Romanian language.

The judge has the obligation to inform the requegterson, brought
in front of him, about the rights stipulated aticdet 91, the effects of the
specialty rule, the possibility of consenting toe thurning in and the
irrevocable nature of this consent. In the minutawsh up upon this
occasion, it will be registered the declarationa@ning the consent and the
mention wether the requested person renouncedtat tioe specialty rule. |
once more underline that this 5 day period is ttbtonly for the
presentation by the prosecutor of the Europeansiéarrant.

The 5 day period stipulated by article'®@ragraph (2) bore numerous
discussions accompanied by the application of sdifferent solutions in the
case of some identical situations occurred ineigall practice.

So, some courts considered that at the expiry eftlday period, in
the case in which the prosecutor did not preseet European Arrest
Warrant, the court had the power and can granb@dtrther more until the
receipt of the warrant, disposing that at the dgsif the 5 day period the
measure of arrest should be replaced by the meagur®t leaving the
locality (in the case in which initially the couestimated that the arrest
measure was necessary). This solution though, nhegldt to a restriction of
the rights of the requested person and does n@& bawrespondence in any
provision of Law no.302/2004, criminal procedured€®r frame-Decision.

According to other opinions, to which we concur,sweoticed that
after the expiry of the 5 day period, in the casa/hich the warrant was not
submitted, if the court decided the necessity gflyapg the measure of
arrest, when presenting the wanted person and ls@jrzdterwards by the
Interpol (before the granting of the 5 day periotlle measure of arrest
ceases by rights. In this case the requested pensshbe set free, and the
court disinvests itself pronouncing a closing iis $ense. Subsequently, after
the receipt of the warrant, the prosecutor wilifyadnce more the court with

113



Fiat lustitia nr.Qid

the execution of the warraht.

Taking into consideration that in the absence efEuropean Arrest
Warrant, the court is notified only based on therpol signaling, that does
not equal with the warrant, this solution is coesatl the most pertinent as
applicability and in conformity with the legal prisions.

As a result of the previous statements, we condioatr the 5 day
period stipulated in article 9@aragraph (2) is an imperative term.

Measure of arrest:

Preventive arrest from the internal criminologyifreedom privative
preventive measure that can be taken with thellfodint of the conditions
stipulated by article 146 of the criminal proced@ede (the conditions
stipulated at article 143 of the criminal procedoogle must be met, namely
there must exist evidence or solid grounds that d@leused/defendant
perpetrated a deed that is stipulated by the caliaw; for the perpetrated
crime the law will stipulate the punishment withspn; there must exist one
of the cases stipulated by article 148 of the erahprocedure Code). It can
be disposed by the president of the court or byutige empowered by him,
throughout the criminal investigation also by theuit throughout the trial
(article 147 of the criminal procedure Code).

The provisional arrest of the requested persontlaagbreventive arrest
from the Romanian process law, there are two psogesasures with
similarities, but also with fundamental differenc&o that even if both are
disposed and maintained by the judge, the proasiamest is disposed for the
purpose of the turning in without the verificatiai the fulfilling of the
conditions at article 146 of the Criminal ProcedGazle, presented above. This
measure is disposed based on the principle ofroaeprecognition and trust.

The European Arrest Warrant must not be mistaketh®preventive
arrest warrant of the internal law, because theean Arrest Warrant is a
legal decision that is always based on the prewerdirest warrant or the
execution of a punishment issued under the terntheoflaw, by the legal
authority from the requesting state. The Europearesk Warrant will be
issued only in that situation in which the preveatarrest warrant or of
execution of punishment could not be fulfiled metcountry, because the

1 G. Tudor, M. Costinescup. cit, p. 175.
23, Sisermamp. cit, p. 315, 317.
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targeted person circumvents on the territory oftsersstate member of the E-U.

The provisional arrest disposed in order to turnthe requested
person is a temporary, freedom privative measweording to article 23
paragraph (2) from the Romanian Constitution, thaty meets the
constitutional high demands stipulated by artidetBe party being given all
the process guarantees specific to a fair trial.

Such as results from article 77 of Law 302/20040uggh the
European Arrest Warrant it is required the arrest @rning in of a person,
for the purpose of performing the criminal inveatign, the execution of a
punishment or of a freedom privative measure.

The provisional arrest can be disposed by a meiilvatosing, both
by the usual procedure, on an initial 30 days demathat can be extended,
and also as in the case stipulated by articfed88a 5 day period (until the
presenting by the prosecutor of the European AWéstrant).

The measure of arrest corresponding to the exetofithe European
Arrest Warrant presents some peculiarities. It oarbbe enforced on the
territory of the Romanian state directly by theuisg state, thus being
appealed the dispositions of modified Law no. 3084 which involves the
obligation of turning in the requested person,wmstance that justifies the
measure of arresting the person. As a result,dbe wvill decide the arrest of
the person and not the preventive arfest.

The arrest of the person in order to the turningan be made only
after listening to them in the presence of the nidée. Under this aspect, the
High Court of Cassation and Justice, Criminal Dapant ruled a decision,
sanctioning with voidness the closing on the arvagitout that fact that the
requested person would benefit in practice fronenisé.

According to the dispositions of article 90 pargirg6) of the Law,
in the situation in which the requested person eotssto the turning in, if
none of the cases of rejection stipulated by &t83 is incident, the judge
can rule by sentence, according to article 94 galtoer on the arrest and on
the turning in.

!Al. Boroi, . Rus,op. cit, p. 305. (quoted work, p. 305)

2 G. Tudor, M. Costinescu, op cit., p 201. (quotemtkyp. 201)

% |. Cristina Morar, M. ZaineaCooperare judiciaii in materie penal, Culegere de
practicz judiciara, C. H. Back, Bucuresti, 2008, p. 308.

*ICCJ , Sectia penala, dec. nr.945 din 14 martie82Gww. scj. Ro (Criminal
Departemnt, no. 945 of March 14, 2008)
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If the person does not agree to the turning inpttoeedure continues
with the hearing of the person, limited to theirspion concerning the
warrants and the possible rejection motives, rdsmeadentity objections
(article 91 paragraph (7) from the Law).

Both in the case in which the person agrees onngiin, and in the
situation in which they does not agree, if the piggtimates necessary to give
a period of time for taking a decision concernihg turning in , the arrest is
disposed by closing. On the grounds of article &hgraph (8), as well as of
paragraph (12), which shows that, if the judgenestiés that information or
supplementary guarantees are necessary, he postbensause, setting a term
for data receipt. The lawgiver wished to let thége decide, depending on the
circumstances of each brief, if it was necessaryuto through two stages,
independently of the consent or lack of consetii@person.

Paragraph (10) stipulates that the initial durawbrthe arrest cannot
exceed 30 days, and the total duration, until fiieceve turning in by the
issuing state member, cannot exceed 180 daysndicisssary to state that the
dispositions of modified Law no.302/2004 by whieffierrals are made to the
initial arrest period of 30 days stipulated by tlevgiver as maximum
period, must be associated with the dispositionghefRomanian criminal
process law.

Taking into consideration that the provisional strean bear two
stages, we have to analyze them separately.

In the normal procedure, in the situation in whitle person was
detained for a period of 24 hours, in the initiatipd of 30 days for which
the arrest will be disposed, the duration of thieigon will be also included
(the 29 days arrest will be thus disposed). Ifgbeson appears in the same
day it is disposed an arrest of 30 days.

In the case of the emergency procedure (in casgyoéling through
the Interpol) stipulated by article 8g8form the initial arrest period the period
of 5 days will be reduced, if the court disposed #nrest of the requested
person during this period. If the wanted person sigdaled through Interpol
was detained and is presented in the same dag tootirt, the arrest will be
disposed on a 5 day duration, period in which tfesgcutor is obligated to
present the European Arrest Warrant (as we prelyidagl shown).

It will be deducted the time while the person wasdom deprived as a
result of the administrative measure of preseniindgront of the court, this
deduction being taken into account when it is $eecithe hour when the
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provisional arrest begins and ends. The initi@stperiod in the special procedure
will be of 25 days and can be maintained undecahneitions of the law.

The court is obligated to check periodically, batlater than 30 days,
if the maintaining of the arrest for turning inresquired. In this sense, the
court sentences a motivated closing, taking intosmeration the terms
provided at article 95 of the Law.

The initial arrest period cannot exceed 30 daysd, the total period
until the turning in to an issuing state cannoteext180 days.

Law 302/2004 with the subsequent modifications micle 95
stipulates the following terms:

(1) The European Arrest Warrant is solved andcetesl under
emergency regime.

(2) In the case stipulated at article 90 paragréph the decision
concerning the execution of the European Arrestrivarmust be sentenced
the latest in a period of 10 days from the trialiquk to which the requested
person has expressed the consent at turning in.

(3) In the other cases, the definite decision conog the execution of
the European Arrest Warrant is sentenced in a ¢pef060 days since the
date of the arrest of the requested person.”

The 60 days period stipulated at article 95 paggi(@) of the Law,
does not concern the maximum duration of the aoktte requested person,
but the sentencing of the decision concerning Rezw@ion of the European
Arrest Warrant, in the case in which the wanteds@erdoes not consent to
the turning in. If the period of 60 days cannobserved due to exceptional
reasons, such as the adjournment of the trial r@swdt of the intimation of
the Constitutional Court, the Romanian court hasabligation of informing
Eurojust concerning the impossibility of observitige period, stating the
reasons for the delay, without the obligation ofeasing the requested
person. In this sense was sentenced also the Hugint ©f Cassation and
Justice, Criminal department, by decision no. 5@6Movember 5, 2007.

Propositions of “de lege ferenda”: It is requirduatt as a new
modification of Law 302/2004, the lawgiver mustpsiate the introduction

1 G. Tudor, M. Costinescuop. cit, p 202.
2 |1CCJ, Setia penal, decizia nr. 5264 din 5 noiembrie 2007, www.scj(t&CJ,
Criminal Department, Decision no. 5264 of Novembe2007)
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of some procedures that would lead to the unifoeatudre of the court
practices, in the situations in which the applmatf article 88is necessary.

We refer to the situation in which the 5 days perimside of which
the prosecutor must present the European ArrestaiMaexpires, the warrant
was not presented to the court. As a result ofdéseribed situation also in
the above presentations, the measure of arresexdgsrights, the person
waiting to be released. This practice of some spwithough in conformity
with the legal provisions, does not present effichecause, in the situation
in which the person is released, until a new inwestt of the court with a
European Arrest Warrant, the wanted person careltfae territory of the
country, the legal authorities that issue the EeampArrest Warrant will
continue to search the person on the territorytioéiostate.

In this situation the purpose of the trial that rgveperson that
perpetrated a crime should be criminally held rase is no longer reached.

Consequently it is necessary that the lawgiversfindsolution with
applicability in this case, for instance the gragtio the court of the mandate
to prolong this term, and the stipulation of somgthtive situation in which
it can be extended.

In conclusion: the detention, the obligation oft deaving the
locality/the country and the arrest, are provisigracess measures, that are
decided by the competent legal bodies, for the gmepof turning in the
requested person tot the legal bodies from thengsstate of the European
Arrest Warrant. The detention, by exception, in ¢hse stipulated at article
88° can be decided also by the research bodies détfa police in case of
emergency, otherwise, the measure is decided bypthsecutor. The
measure of the obligation of not leaving the Idgé&tbuntry is decided only
by the court, and the measure of arrest also.l Isitabtions the rights of the
requested person will be observed. For the sitngtia which the law is
silent, meaning there are no provisions that caafdpied to the intervened
brief, it is requested that the modified provisiafid.aw 302/2004, should be
completed with the provisions of the Romanian anahi process law.
Likewise the decisions of the High Court of Cassatand Justice will be
applied.
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