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Abstract. On June 19, 2015, the United Nations General Assembly adopted a resolution 69/292, which
decides to develop an international legally binding instrument under the United Nations Convention on
the Law of the Sea on the conservation and sustainable use of marine biological diversity of areas
beyond national jurisdiction. Delegates of most countries engaged in frank discussions, outlining their
detailed positions on the definition of MPAs, guiding principles and approaches, scientific criteria for
designating ABMTs including MPAs and governance of MPAs. But there are still key substantive
questions for the official negotiations to resolve, such as controversial definitions of MPAs, criteria and
the governance model of MPAs. In order to cope with these difficulties, intergovernmental conferences
should be focused on clarifying the definition of MPAs, integrating existing criteria for designating the
ABMTs including MPAs and establishing a global governance model for MPAs. In this process, China
should coordinate its relations with all parties, make preparation for designating and manage MPAs in
the future.
Keywords: Areas beyond national jurisdiction, marine biological diversity, marine protected areas,
international instrument.

1

Introduction

After spanned over a decade, on June 19, 2015, the United Nations General Assembly adopted a resolution
69/292, which decided to develop an international legally binding instrument under the United Nations
Convention on the Law of the Sea on the conservation and sustainable use of marine biological diversity of
areas beyond national jurisdiction (BBNJ). According to the resolution, the Assembly decided to establish,
prior to holding an intergovernmental conference, a Preparatory Committee, open to all States Members of
the United Nations, members of the specialized agencies and parties to the Convention, with others invited
as observers in accordance with past practice of the United Nations, to make substantive recommendations
to the Assembly on the elements of a draft text of an international legally binding instrument under the
Convention.[1] As the most important legislative process on the law of the sea, representatives of 131 States
Members of the United Nations, two non-member States, two United Nations programmes, funds and
offices, nine specialized agencies and related organizations of the United Nations system, 10
intergovernmental organizations and 23 non-governmental organizations attended the meetings.[2]Finally,
the Preparatory Committee provided recommendations to the General Assembly on July 31, 2017. At
present, in its resolution 72/249 of 24 December 2017, the General Assembly has decided to convene an
intergovernmental conference(IGC), under the auspices of the United Nations, to consider the
recommendations of the Preparatory committee on the elements and to elaborate the text of an
international legally binding instrument (ILBI) under the United Nations Convention on the Law of the
Sea (UNCLOS) on the conservation and sustainable use of marine biological diversity of areas beyond
national jurisdiction (BBNJ), with a view to developing the instrument as soon as possible. And now, the
first IGC was hold on September 4-14, 2018.
Since the end of 20th century, marine protected areas (MPAs), as an alternative management approach
of marine resources, have been proposed to make up the defect of traditional marine management methods
and established in a large amount. Among them, those established on the high seas or other areas beyond
national jurisdiction are collectively referred to as marine protected areas beyond national jurisdiction
(hereinafter referred to as "ABNJ marine protected areas"). While emphasizing the protection of the
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marine environment, ABNJ marine protected areas usually restrict the rights of countries to exploit and
utilize marine resources to a certain extent. During the Pre-committee meeting, as an important part of the
ILBI, the issue of ABNJ marine protected areas has induced an intense debate between countries or groups
of countries concerned. At the same time, the establishment of ABNJ marine protected areas by the
international community will directly affect the strategic space of China in the future. Thus, how to better
maintain China’s national interests and rights on the sea in the subsequent intergovernmental conferences
is particularly crucial. Against this backdrop, it’s necessary to conduct an in-depth analysis and research
on controversial issues of BBNJ negotiations.

2

Dilemmas of BBNJ Negotiations on the Issue of MPAs

At its 47th meeting, the Preparatory committee adopted the recommendations that contained sections A
and B. Section A includes non-exclusive elements that generated convergence among most delegations and
section B highlights some of the main issues on which there is divergence of views.[3] Most countries
expressed their positions and suggestions regarding the definitions of MPAs, objectives and principles,
criteria, governance, and institutional mechanisms. By sorting out the positions of all sides, we can
conclude that the current BBNJ negotiations are mainly facing the following dilemmas:
2.1 There Is a Dispute on Definitions for MPAs
Given that the definition of MPAs is the logical starting point for other issues related, it should be clear in
the negotiations. Whether the ILBI defines the MPAs in ABNJ and how to define it bring contention
among parties.
With regard to this issue, some states supported that the ILBI should be based on existing concepts,
such as the definition of the CBD Technical Expert Group on Marine and Coastal Protected Areas or the
IUCN’s definition of MPAs. Others suggested that the MPA definition should be sufficiently broad to
encompass specific types of conservation and impact restrictions, for example, High Seas Alliance favored
adapting CBD and IUCN definitions, also including cultural values.[4] However, the North-East Atlantic
Fisheries Commission (NEAFC) underscored that ABMTs by RFMOs are functioning well and that the
ILBI should enhance harmony between tools of different sectoral bodies, rather than define ABMTs. [4]It is
noteworthy that Costa Rica suggested a working concept of MPAs as “a clearly defined geographic space
recognized, dedicated and managed through legal and other effective means to achieve the conservation of
biodiversity, ecosystem services, and other cultural values.”[4]
2.2 The Selection Criteria for MPAs Are Still Not Clear
The so-called selection criteria for designing marine protected areas mainly refer to what scientific
standard should be introduced to estimate the level of biodiversity, in order to further evaluate whether an
area needs to protect and what the extent of protection should be taken. The selection criteria for MPAs
are vital to determine the location and geographic scope of MPAs, constituting a basis for the
establishment of ABNJ marine protected areas.
Many countries proposed to draw lessons from the EBSA (ecologically or biologically significant marine
areas) criteria, and CBD guidelines on MPA networks. [5]Others noted that criteria would vary depending
on the regional circumstances and should include, inter alia, biological productivity and/or diversity. [5] In
addition, countries called for establishing MPAs in vulnerable areas and important areas for certain species.
[5]
The positions of countries on this issue were dispersed, and the main dispute lies in which scientific
criteria should be introduced into the ILBI. For example, in the fourth session of the preparatory
committee, the Food and Agriculture Organization of the UN (FAO) called for also considering vulnerable
marine ecosystems criteria, in addition to Particularly Sensitive Sea Area (PSSA) and Ecologically or
Biologically Significant Marine Area (EBSA) criteria.[6] But, most countries generally agreed that the
selection criteria should be based on the best scientific evidence.
The preparatory committee in the substantive recommendations just listed the criteria which belong to
existing criteria that countries proposed during the discussion. Thus, there were still a lack of unified
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selection criteria for MPAs finally and the issue of selection criteria would be further discussed at the
intergovernmental conferences.
2.3 No Clear Consensus on the Designation Process of MPAs
In the substantive recommendations, the preparatory committee summarized the proposal, consultation on
and assessment of the proposal, decision-making as the issue of the designation process.
In terms of the proposal, the dispute on the issue is whether the international organizations can be
authorized to submit a proposal for the establishment of MPAs, but the preparatory committee did not
explain it in the recommendations. Some countries supported that state parties, other organizations, even
a scientific and technical body can propose to establish MPA.[7] Other countries consider that the proposal
of MPAs should be put forward by state parties individually or jointly, but they did not mention whether
international organizations can enjoy the right to submit proposals. With respect to consultation on and
assessment of the proposal, a major point of dispute is whether ILBI needs to establish an independent
global body to decide on proposed MPAs. For this issue, the US, supported by Canada and Australia,
favored referring to a “scientific process,” rather than a “scientific committee,” providing input to “policy
making,” instead of a policy-making “body.”[8] By contrast, most of the countries called for creating a
scientific subsidiary body to technically assess proposals.[9] Hence, no consensus has been reached on the
establishment of a new scientific body at the global level.
In respect of decision-making, divisions mainly lie in whether establish a decision-making body or entitle
existing regional institution to decide on MPAs proposals. The African Group, supported by the EU, called
for global-level, consensus-based decision-making on ABMTs (Area-Based Management Tools)or MPAs.[10]
However, Australia preferred a regional action-oriented process, including regional decision-making and
Norway, supported RFMOs and the ISA designating and implementing MPAs.[13] Moreover, the Russian
Federation opposed the creation of a new global mechanism for creating ABMTs and Norway noted lack of
consensus on creating a new organization for establishing ABMTs during the fourth session of the
preparatory committee.[11] To sum up, there are many countries opposed the global mechanism for MPAs.

3
Analysis of the Reasons for Dilemmas of MPAs in the Process of BBNJ
Negotiations
3.1 There Is no Single Universally Agreed Definition of MPAs
As an instrument for marine biodiversity conservation and sustainable use, MPAs have been receiving
increasing attention from policymakers. A reasonable concept of marine protected areas should include at
least three elements: clear objectives, scope, and management measures. But there is a lack of a definition
accepted by most countries in the international community. No wonder the EU noted the lack of a
universally accepted definition for MPAs, calling for tailoring existing definitions to specific needs at the
first session of the preparatory committee.[12]
At the level of the global treatise, no conventions clearly defined the concept of MPAs in their text, but
there are several related concepts similar to MPAs. For example, according to the Convention on
Biological Diversity (CBD), “protected areas” means a geographically defined area which is designated or
regulated and managed to achieve specific conservation objectives.[13]But the concept of “protected areas”
is different from the concept of “marine protected areas”, especially the concept of “marine protected areas
beyond national jurisdiction”. In 2004, the CBD conference of the parties adopted the Decision VII/5,
defined “marine and coastal protected areas” as “an area within or adjacent to the marine environment,
together with its overlying waters and associated flora, fauna, and historical and cultural features, which
has been reserved by legislation or other effective means, including custom, with the effect that its marine
and/or coastal biodiversity enjoys a higher level of protection than its surroundings”. However, the
definition of “marine and coastal protected areas” is still a broad concept that includes “historical and
cultural features”, which remains further discussion for applying to ILBI. The Convention Concerning the
Protection of the World Cultural and Natural Heritage which has been ratified by 193 states parties,
defined the “natural heritage” as “natural features consisting of physical and biological formations or
groups of such formations, which are of outstanding universal value from the aesthetic or scientific point of
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view; geological and physiographical formations and precisely delineated areas which constitute the
habitat of threatened species of animals and plants of outstanding universal value from the point of view of
science or conservation; natural sites or precisely delineated natural areas of outstanding universal value
from the point of view of science, conservation or natural beauty.” It can be seen that the concept of
“natural heritage” not only emphasizes the protection of the habitat of threatened species but also the
value of aesthetic. Hence, a definition of MPAs is absent at the level of global treatise.
At the level of regional frameworks or bodies, The International Convention for the Prevention of
Pollution from Ships, 1978 (MARPOL 78) that was developed by the International Maritime Organization
(IMO), defining the “Special Areas” as “a sea area where for recognized technical reasons in relation to its
oceanographical and ecological condition and to the particular character of its traffic the adoption of
special mandatory methods for the prevention of sea pollution by oil is required.”[14] In 1991, IMO
introduced a new concept called “Particular Sensitive Sea Area (PSSA)” to protect the marine
environment and ecosystem, it refers to an area that needs special protection through action by IMO
because of its significance for recognized ecological, socio-economic, or scientific attributes where such
attributes may be vulnerable to damage by international shipping activities.[15] Moreover, in 2011, the
Council of the international seabed authority proposed an environmental management plan in the area of
the Clarion-Clipperton Zone to protect the biodiversity and ecosystem structure. In this plan, the
international seabed authority adopted the term of “Area of Particular Environmental Interest (APEI)”,
which refers to “protect biodiversity and ecosystem structure and function by a system of representative
seafloor areas closed to mining activities.” As the report of Secretary-General pointed, a number of
expressions are used to refer to the various area-based management tools presently in use, include: “marine
protected areas”; “specially protected areas”; “spatial and temporal closures” in the fisheries context;
“special areas” and “particularly sensitive sea areas” in the shipping context; “sanctuaries”; and
“reserves”.[16]Thus, there is no single universally agreed definition of MPAs and the above definitions or
concepts similar to “marine protected areas” at the global or regional level cannot be viewed as the concept
of MPAs essentially, but they may only offer references for the ILBI.
The reasons for lacking a universally accepted definition for MPAs mainly are as follows:
First, the history of MPAs is relatively short, which leads to the understanding of countries to MPA is
still in its infancy. The global extent of MPAs only really began to increase significantly from the late
1970s, notably with the declaration of the Great Barrier Reef Marine Park in Australia.[17] Furthermore,
the proportion of marine protected areas to the total ocean area increased from only 0 to 3% between 1960
and 2013, compared with less than 1% in 1990.[18]While MPAs in ABNJ emerged later and the first Pelagos
Sanctuary, which is designated in 1999 and is not absolutely located in the high seas. It can be seen that
the management tool of MPAs not only has a relatively short history, but the process of development is
slow, which leads to the lack of a more unified understanding of MPA among countries. For instance, even
though the US with the world’s largest exclusive economic zone and has established over 1700 MPAs, its
definition of MPAs is different from the definition used by the World Conservation Union (IUCN) and
adopted by many countries, which excludes areas managed for fisheries management.[19]
Second, MPAs can be classified into different types according to their purpose, which may easily cause
some misalignment of understanding in different countries. In fact, MPAs can be further divided into 5
different types, each of them is:(1) MPAs for purpose of fishery management and resources conservation;
(2) the marine development zone for purpose of ecosystem or habitat conservation; (3) MPAs for purpose
of marine biodiversity conservation; (4) MPAs for purpose of rare or endangered species preservation; (5)
MPAs for tourism, entertainment, education and scientific research. Moreover, the International Union for
Conservation of Nature (IUCN) divided MPA into six types, depending on their objectives:(1) Strict
Nature Reserve/Wilderness Area; (2) National Park;(3) Natural Monument; (4) Habitat/Species
Management Area; (5)Protected Landscape/Seascape; (6) Managed Resource Protected Area.[ 20 ]
Consequently, some countries may have only established the single type of MPAs mentioned above, while
others may have established several different types of MPAs at the same time, resulting in an inconsistent
understanding of MPAs among countries.
Finally, there are still a few countries in the world have the capacity to establish and manage MPAs
effectively. Most countries are too inexperienced to establish MPAs, especially the large-scale MPAs.
According to statistics, there are more than 70 countries in the world including China, Indian and Canada,
whose area of MPAs is less than 1% of their exclusive economic zones, while just only 14 countries’ MPAs
account for more than 10% of their exclusive economic zones. In addition, according to statistics, it can
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also be concluded that countries with the capacity and experience in establishing very large MPAs are just
limited to several countries, such as Australia, Russia, the US, New Zealand, the United Kingdom and
France.[21]Judging from the current practice, the four "high seas MPAs" are only a short period of 5 to 15
years, which is slightly short-lived and the actual effect is not obvious. However, MPAs established by the
ILBI are precisely those large-scale pelagic marine protected areas, so most countries are in fact lack of
experience in setting up such MPAs and not to reach an agreement on the definition of MPAs.
3.2

A Variety of Selection Criteria Have Made ILBI Difficult to Choose and Coordinate

On the premise of defining MPAs, it’s necessary to further define the selection criteria for MPAs. At
present, the existing selection criteria for MPAs mainly include scientific criteria for identifying
ecologically or biologically significant marine areas (EBSA), guidelines on designating a "particularly
sensitive sea area" (PSSA), vulnerable marine ecosystems (VME) criteria, the general design guidelines for
area of particular environmental interest (APEI), key biodiversity areas(KBA)adopted by IUCN and etc.
The ILBI would eventually choose a set of selection criteria, but now there are at least 7 set of selection
criteria with different elements that make the ILBI difficult to choose and coordinate.
From the regional organizations or bodies of these selection criteria, different types of selection criteria
are proposed and implemented by different international organizations that they have seldom interaction
with each other. From the emphasis of these selection criteria, different priorities lead to the different
selection criteria. For instance, the criteria of VME pays the more attention to the ecological damages
caused by deep-sea fisheries. In addition, the application scope and the amounts of the region selected by
these criteria are also different. The VME has been adopted by some regional fishery management
organizations, such as NEAFC, CCAMLR, NAFO GFCM, SEAFO and SPRFMO. Currently, IMO has
also designated 17 particularly sensitive sea areas around the world, most of which are located within
national jurisdiction. The EBSA description work is also constantly updated and deepened, 71 out of 279
ecologically or biologically significant areas (EBSAs) are located in ABNJ, covering 21% of total surface
area of ABNJ.[22] It can be seen that the inconsistencies and even coincidences in the scope of different
selection criteria have made it difficult for ILBI to determine the selection criteria.
Given that the ILBI should coordinate the relationship of different selection criteria for MPAs or other
area-based management tools and prevent duplication, the negotiations of the ILBI are actually facing the
dual difficulty in choosing and coordinating the selection criteria. In fact, the relationship between
choosing and coordinating is like the two sides of the coin. It is manifested that when making the final
decision on the issue of selection criteria, it is necessary to make trade-offs between existing criteria and
avoid conflicts with existing criteria. Therefore, the situation of dual difficulty faced in determining the
selection criteria is an important reason for the delay in reaching a consensus on this issue during the
BBNJ negotiations.
3.3 MPAs in ABNJ Will Impose a Significant Impact on Some States’ Fishery Interests
The designation process is directly related to the management model of MPAs. In the third session of the
preparatory committee, Chair Duarte proposed focusing on three options:
A global model, establishing a global institution to consider and decide on ABMT proposals; a hybrid
model, reinforcing regional and sectoral organizations’ mandates through regional coordination
mechanisms, and providing global guidance and oversight; and a regional and sectoral model, recognizing
regional and sectoral bodies’ authority for decision making, monitoring and review of ABMTs, with the
ILBI providing general policy guidance to promote cooperation, without global-level
oversight.[23]Specifically, the states with skeptical and negative views on the global model are Australia,
New Zealand, Norway, Iceland, Russia, Canada and the Pacific small island developing States
(PSIDS).These states undoubtedly all advocated the leading role of regional organizations in the
establishment of ABNJ marine protected areas and considered that excessive intervention from the global
level should be reduced or avoided. The regional and sectoral model means to essentially authorize the
regional fisheries management organizations (RFMO) the decision-making powers for initiating and
managing a high seas MPA. However, whether the regional fisheries management organizations or bodies
actually establish an ABNJ marine protected area in accordance with the ILBI depends on the will of the
all contracting parties of the organizations and their internal decision-making rules.
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The current governance model of high seas fisheries is mainly relied on regional fisheries management
organizations and there are 20 regional fishery management organizations with mandate, covering the
main fishing areas of the global ocean. In respect to the number of the contracting parties, despite the
WCPFC has the largest number of the contracting parties among the regional fisheries management
organizations mentioned above, but it only has the 26 contracting parties. Among the countries that do
not approve of the global model, Norway, Iceland, Russia and Canada are all members of NAFO, while
Norway, Iceland and Russia are also parties to NEAFC. Therefore, the leadership of establishing the high
seas MPAs is easily controlled by the RFMO that is represented by a few states.
From the states with skeptical and negative attitude to the global model, their capture production of
fisheries usually depends heavily on the single region under the management of the RFMO. According to
the statistics of FAO in 2016, total capture production of Norway is 203,8810 tons in the area of Northeast
Atlantic, accounting for 92% of its annual total capture production; It is worth noting that the geographic
scope of FAO fishing area 27 is the same to the areas of the NEAFC Convention. Furthermore, all the
capture production of Iceland in 2016 come from the area of Northeast Atlantic; The capture production of
Canada in the Northwest Atlantic is 663,680 tons, accounting for 78% of its annual total capture
production; In addition, the capture production of New Zealand in the Northwest Pacific is 421,646 tons,
accounting for 99% of its annual total capture production.[24]However, as the country with the highest
capture production of fisheries in the world, China’s fishery production on the high seas only accounts for
8% of its annual marine capture production and the fishing area of China in Northwest Pacific is not
entirely within the scope of regional fisheries management organizations.
From the decision-making mechanism of the relevant regional fisheries organizations, the NEAFC and
the SPRFMO, which are composed mainly of states with negative attitude to the global model as
mentioned above, provided for their respective decision-making mechanisms. According to the NEAFC
Convention, decisions of the Commission shall be taken by a simple majority, or, if this Convention
specifically requires a qualified majority, by a two-thirds majority of the votes of all Contracting Parties
present and casting affirmative or negative votes, provided that no vote shall be taken unless there is a
quorum of at least two thirds of the Contracting Parties. If there is an even division of votes on any matter
which is subject to a simple majority decision, the proposal shall be regarded as rejected.[25] The SPRFMO
Convention provided that decisions by the Commission shall be taken by consensus.[26]It can be concluded
that the decision-making mechanism of regional fisheries management organizations has an obvious
dependence on the will of the members. When the contracting parties hold different or opposing positions
on the proposals, the regional fisheries management organizations will not effectively make a decision and
implement it. Furthermore, the Objection Procedure is also prevalent in regional fisheries organizations, as
long as members formally raise objections during the decision-making process of regional fisheries
management organizations. This procedure has led regional fisheries organizations to reach the consensus
of all members so as to a better compliance.

4

The Solutions of Main Issues in the Process of BBNJ Negotiations

4.1 The ILBI Should Clarify the Definition of MPAs on the Basis of Existing Definitions
The definition of MPAs not only should be clarified in the process of BBNJ negotiations but also defined
in the ILBI. As an important newly emerging marine management measure, the concept of MPAs is not
clearly defined in the existing international conventions, including the UNCLOS and there is no universally
accepted concept of MPAs in the international community. When the UNCLOS was enacted between 1973
and 1982, marine biodiversity beyond national jurisdiction did not attract the attention of all countries,
leaving many gaps in the Convention. Thus, the legal and institutional frameworks that govern marine
biodiversity in areas beyond national jurisdiction (ABNJ) are widely perceived as inadequate for ensuring
the long-term health and equitable use of the living resources of this vast area[27]and the ILBI should fill the
gaps of UNCLOS. Therefore, before creating an MPA system in the ILBI, country participants must agree
on what they understand by this term.
According to the definition of IUCN, the marine protected area is: "Any area of intertidal or sub-tidal
terrain, together with its overlying water and associated flora, fauna, historical and cultural features,
which has been reserved by law or other effective means to protect part or all of the enclosed environment."

Copyright © 2018 Isaac Scientific Publishing

FMR

114

Frontiers in Management Research, Vol. 2, No. 4, October 2018

In respect to the IUCN’s definition, it comprises both legal approaches and other approaches; it can be
applied in three-dimensional scope of protection, including not only the intertidal zone or the sub-tidal
zone of the ocean, but also the seabed environment within this scope; the protection objectives are also
broad, including historical and cultural features; Strictly speaking, the historical and cultural features of
the IUCN’s definition are not consistent with the objective of protecting marine biodiversity. The
definition of protected areas in CBD is an ambiguous definition that does not specify the objectives and
management methods of MPAs, and whether the nature of the management methods adopted is a “no-take”
MPAs. Hence, the ILBI should determine whether the geographic scope of MPAs’ definition includes the
seabed areas.
In conclusion, the definitions of MPAs mentioned above are more or less unreasonable when applied to
the ILBI, so it is difficult to directly copy the existing definitions of MPAs to the ILBI. The
intergovernmental conference on an ILBI under the UNCLOS on the conservation and sustainable use of
the marine biological diversity of areas beyond national jurisdiction needs to specify the definition of MPA.
First, the ILBI should make clear the geographic scope of MPAs’ definition, especially whether the scope
should include the international seabed areas. Second, the ILBI should set up specific objectives and take
proper account of whether the objectives should comprise the characteristic and historical features. Third,
it needs to be further clarified whether the management measures in the ILBI should be defined in a
general or enumerated way.
4.2 The Selection Criteria for MPAs in the ILBI Should Draw Lessons from the Existing
Criteria
The possible ways to cope with the dual difficulty that ILBI faced in determining the selection criteria is to
draw lessons from the existing criteria and provide for the inclusive criteria for the ILBI. Thus, its
necessary to make a comparative analysis of the existing selection criteria. [28]
According to the statistics, despite different organizations have their selection criteria, but the most of
the selection criteria are similar and the nine selection criteria have almost covered the existing selection
criteria for MPAs in the international community. First, most of the definitions of 9 selection criteria were
clearly defined in Resolution A.982(24) adopted by the 24th Assembly of the IMO, while the remaining
selection criteria are defined in decision IX/20 adopted by the conference of the parties to the convention
on biological diversity at its 9th meeting. Second, only the operational guidelines for the Implementation of
the World Heritage Convention includes the criteria of “historical geomorphological importance”. However,
the so-called “historical geomorphological importance” refers to “the property represents major stages of
earth's history, including the record of life, significant on-going geological processes in the development of
landforms, or significant geomorphic or physiographic features;”[29] Hence, the criteria of the historical
geomorphological importance, in fact, should be excluded when the ILBI set out the selection criteria for
MPAs. Third, the criteria of “Uniqueness or rarity”, “Special importance for life history stages of species”
and “Importance to threatened or endangered species” are all stipulated in the existing selection criteria
lists and the criteria of “Biodiversity” and “Naturalness” are also adopted by four selection criteria. Hence,
these criteria have been accepted by the international community. Fourth, 15 specific selection criteria
were listed in the recommendations of the preparatory committee, of which five are beyond the scope of the
existing criteria, namely “Representativeness”, “Dependency”, “Connectivity”, “Ecological processes” as
well as “Economic and social factors.” These five selection criteria need to be further discussed during the
intergovernmental conferences. Finally, no matter what selection criteria are adopted by the ILBI, the
activities of identifying MPAs are in fact the scientific exercise, which should not be regarded as bringing
about any potential management measures and any obligations to establish MPAs. Therefore, the issue of
selection criteria for MPAs under the ILBI should be strictly distinguished from the establishment,
management, review of MPAs, so that it can continue to be the scientific exercise and provide references
for the establishment of MPAs.
To sum up, under the premise of the scientific activities, the ILBI should coordinate the different
existing criteria and draw lessons from the regional practice, providing for a set of comprehensive and
unified selection criteria for the high seas MPAs.
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4.3 The ILBI Should Adopt the Global Model for the High Seas MPAs
The adoption of the General Assembly resolution evinces a growing recognition within the international
community that the regime governing the marine biodiversity in ABNJ is no longer fit for purpose, and
that further action to develop a legal and institutional framework is necessary. [30]The global model means
that the ILBI should establish a global institution to consider and decide on ABMT proposals, which has
obvious advantages compared with the hybrid model or regional and sectoral model.
First, A treaty does not create either obligations or rights for a third State without its consent in
pursuant to Article 34 of Vienna Convention on the Law of Treaties and this provision is also considered
to be a customary international law rule. Hence, the management measures of MPAs adopted by regional
organizations or institutions cannot generally create obligations for third states without its consent. The
number of Parties in each regional organization or institution under the regional model is far less than
those of a universally representative global convention. Hence, the MPAs in ABNJ under the regional
model will not be able to directly restrict non-Parties, which will result in the management measures of
MPAs cannot be universally observed and regional model have deficiencies in the general principles of
international law.
Second, a regional and sectoral model is unable to take unified actions at the global level and are likely
to further deepen the fragmentation of marine biodiversity protection beyond national jurisdictions, thus
making cooperation and coordination between different regions or sectors more difficult. On the one hand,
the ILBI is facing the status quo of “divided governance” between the water column and the international
seabed areas, which further leads to possibly apply different governance rules to living resources and
mineral resources beyond national jurisdiction. But in the world of the deep sea, minerals and organisms
are usually inseparable, that is, they are two aspects of one thing and should be managed as a whole.[31]
Consequently, the application of different rules is inconsistent with the laws of nature, artificially
increasing the difficulties of coordination and may to a certain extent reduce the effectiveness of marine
biodiversity protection. On the other hand, if the ILBI were to adopt a regional model and authorize the
regional bodies to establish, manage and review the high seas MPAs, the laws of nature that ocean
creatures and their communities are moving all the time is also ignored. Thus, the approaches by dividing
the marine ecosystem into different areas are no help to protect the marine biological diversity and further
deepens the degree of fragmentation of existing international frameworks
Third, apart from deepening fragmentation of international frameworks, a regional and sectoral model
cannot provide the basis of international law for the establishment of MPAs in areas beyond national
jurisdiction. In addition, a regional and sectoral model easily leads to a crisis of trust. For example, in the
process of establishing the Ross Sea protected areas, Russia, Ukraine, China and other states raised doubts
about the legal capacity of CCAMLR in establishing MPAs and lacking a definition of MPA at the annual
CCAMLR conference. In 2012 and 2013, Russia even pointed that it would refuse further negotiations if
the two issues were not resolved.[ 32 ]Moreover, in 2014, Russia submitted a working paper “Marine
Protected Areas in the Antarctic Treaty System” to the Antarctic Treaty Consultative Meeting (ATCM)
and stated that “Taking into account that seven countries of those which have signed the Antarctic Treaty
and the CCAMLR Convention have earlier declared territorial claims to Antarctica, Russia is obliged to
consider the potential possibility that an MPA may be used as an instrument to establish geopolitical
control over southern polar regions over which territorial claims were made earlier.”[33] It can be seen that
the legitimacy of the high seas MPAs is vulnerable to be challenged when the regional model is not
authorized at the global level. The non-contracting parties of the RFMO may concern about their freedoms
on the high seas which will be imposed further restrictions by the RFMO.
Final, the main purpose of a hybrid model is to provide guidance and legal basis for regional bodies or
the RFMO through the ILBI, which cannot avoid the defects of the regional model mentioned above.
Moreover, as a compromise, the effectiveness of a hybrid model is difficult to guarantee and the
relationship between a global framework and regional organizations is not easy to put in order. If we can
solve this problem, hybrid model may be a good choice.
To sum up, the advantages of the global model are obvious, and it is foreseeable that ILBI should finally
establish a global governance model for MPAs.
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Conclusion

As a breakthrough to the traditional marine management tools, MPAs are becoming an important means
for the international community to protect marine biodiversity. The negotiation of the issue of MPAs in
ABNJ will, after dealing with dilemmas of lack of definition, unclear selection criteria, and disputes over
the governance model, inevitably reach a reasonable institutional framework, and further promote marine
biodiversity protection.
In response to the above-mentioned negotiating dilemmas, China should hold an open and flexible
stance in general, and explore the various possibilities of solving the current predicament with other states,
and demonstrate the attitude of actively participating in and promoting the establishment of institution
for MPAs in ABNJ. China should plan for details on institutional issues and regional coordination in the
decision-making model of global MPAs in order to effectively guarantee the strategic space security of
China's future maritime activities. In terms of the definition of MPAs in ABNJ, ILBI should be supported
to define the MPAs and adhere to the goal of the protected areas is to achieve a balance between
conservation and sustainable use of marine biodiversity so as to the UNCLOS improved under the premise
of ensuring flexibility. As far as the selection criteria concerned, in view of the fact that China did not
participate in the EBSAs description work and related seminars in the early stage, China should treat the
EBSAs description standards carefully in formal negotiations, and try to avoid the ILBI providing the
EBSAs as the sole criterion for selecting MPAs. On the other hand, China should also actively propose
other more scientific selection criteria. As far as the governance model of MPAs concerned, more attention
should be paid to the making of procedural rules and vote rules under the global model, and a mechanism
for fully embodying and guaranteeing the right of China to speak in the process of establishing MPAs
should be proposed.
China has participated in the negotiations of the Preparatory Committee and jointly expressed positions
on relevant issues with the Group of 77. In the IGC, China should convince the position of the Group 77 to
be consistent with China’s positions in order to get more political support. Externally, China should
coordinate its relations with the EU on specific issues and actively respond to the claims made by
traditional maritime states such as the United States and Japan. On the other hand, China should
strengthen scientific research on ABNJ marine biodiversity in order to lay the foundation for future
participation in the establishment and management of MPAs in ABNJ.
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